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PREFACE  TO  THE  SECOND  EDITION 

There  are  two  substantial  reasons  for  recasting  this  collection 
of  reprints  originally  made  up  in  1907.  The  first  is  that  the 
rapid  course  of  events,  legislative  and  economic,  in  the  United 
States,  especially  in  the  field  of  transportation,  has  rendered  the 
old  collection  obsolete  —  the  later  developments  having  since 
been  described  either  officially  in  documents  or  else  in  the  files 
of  the  economic  journals.  The  second,  and  by  no  means  less 
important  reason  to  me,  as  an  instructor  in  the  subject  forced 
constantly  to  face  the  problem  of  providing  solid  reading  matter 
for  large  classes,  is  the  completion  of  a  systematic  treatise  upon 
the  subject  with  which  these  selections  may  be  closely  correlated. 
Certain  chapters  of  my  own  in  the  first  edition,  having  been 
revised  and  brought  up  to  date,  are  now  transferred  to  my 
Raihoads:  Rates  and  Regulation  or  will  appear  in  the  second 
volume,  Railroads:  Finance  and  Organization.  Others,  like  Taus- 
sig's classic  on  the  theory  of  rates,  have  been  so  completely 
incorporated  in  the  text  of  the  former  of  these  volumes,  with 
such  amendment  as  the  progress  of  economic  science  permits,  as 
to  render  their  separate  appearance  unnecessary.  And  certain 
other  chapters  on  legislation  then  mcomplete,  are  now,  in  my 
judgment,  preferably  described  in  a  more  extended  account  of 
such  matters  in  the  above-named  systematic  treatises. 

In  place  of  these  omissions,  a  number  of  substantial  additions 
have  been  made.  The  admirable  account  of  early  conditions  in 
'  ^arson's  American  Railroad  Builder  is  too  good  to  be  lost 
^D  the  shelves  of  general  biography ;  yet  it  is  impracticable  on 
pounds  both  of  time  and  expense  to  place  the  entire  volume 
^  the  hands  of  each  student.  A  number  of  significant  recent 
opinions  of  the  Interstate  CommerceCommission  have  been  added, 
^cause  of  the  light  they  throw  upon  the  radically  changed  eco- 
nomic and  legal  conditions  since  1905.  The  admirable  descrip- 
tion by  Theodore  Brent  of  the  complexities  of  railroad  rate  making 
^d  regulation,  prepared  for  the  late  Robert  Mather,  president 
0*  the  Rock  Island  system,  afiPords  an  illustration  of  the  manner 
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in  which  competition  generalizes  ahnost  at  once  any  set  of  local 
conditions.  In  connecticm  with  the  pn^r  adjustment  of  relati(His 
between  the  states  and  the  Federal  government,  now  in  process 
of  settlement  by  the  Supreme  Court,  this  chapter  is  particularly 
illuminating. 

Recent  legal  developments  are  also  strikingly  described  in 
several  new  chapters  added  to  this  edition.  The  status  of  the 
carriers  under  the  Sherman  Anti-Trust  Act  would  seem  to  have 
been  pretty  well  defined  in  the  course  of  the  extended  proceed- 
ings dissolving  the  Union-Southern  Pacific  merger.  A  fit  sequel 
to  the  Xorthem  Securities  decision,  already  described  in  the  first 
edition,  is  thus  liad.  A  second  subject,  yet  in  flux  in  the  courts, 
is  the  determination  of  reasonable  rates.  The  excellent  review  of 
judicial  findings  by  Mr.  Justice  Swayze  of  the  court  of  last  resort 
in  New  Jersey  covers  this  topic.  And,  finally,  the  most  perplexing 
and  interrelated  subjects  of  physical  valuarion,  reasonable  rates 
and  conflict  of  state  and  Federal  authority  are  authoritatively 
treated  in  the  recent  Supreme  Court  Minnesota  rate  decision. 

An  efifort  has  been  made  to  tie  in  the  illustrative  material  in 
this  volume  with  my  systematic  treatise  on  the  subject  above 
mentioned.  For  it  is  believed  that  an  exhaustive  examination  of 
a  well-chosen  set  of  tj-pical  examples  —  following,  in  short,  the 
case  system  of  the  law  schools  —  affords  excellent  mental  train- 
ing to  the  student.  For  this  purpose,  the  cases  may  preferably 
be  read  before  studying  the  treatise.  Then  the  latter  will  assist 
in  elucidating  the  difficult  points  and  providing  the  proper  his- 
torical setting.  For  the  mature  student  of  the  subject,  this 
order  of  reading  may  well  be  reversed.  The  bird's-eye  view 
and  general  discussion  may  profitably  be  followed  by  a  careful 
and  minute  analysis  of  particular  incidents.  Only  thus  may  the 
great  intricacy  and  the  extremely  delicate  adjustment  of  com- 
mercial affairs  in  practice  be  duly  appreciated.  The  detailed  ac- 
count of  typical  cases  is  one  of  the  most  certain  correctives  for 
the  a  priori  philosopher  and  the  zealous  innovator.  These  several 
services  to  students  and  men  of  affairs,  it  is  hoped,  will  l>e  ren- 
dered by  an  extended  set  of  cross  references  in  all  of  the  volumes 
above  mentioned. 

WILLIAM  Z.  RIPLEY 


PREFACE  TO  THE  FIRST  EDITION 

This  collection  of  reprints,  like  its  predecessor,  Trusts,  Pools, 
and  Corporations,  is  directed  to  the  accomplishment  of  two  pur- 
poses :  not  alone  to  render  more  easily  accessible  to  the  inter- 
ested public,  valuable  technical  material  upon  a  question  of 
paramount  interest  and  importance  at  the  present  time,  but 
also  to  facilitate  the  work  of  the  college  instructor  in  the  eco- 
nomics of  transportation.  The  worst  evil  of  modem  academic 
life,  particularly  under  the  elective  system,  is  that  the  student 
may  so  seldom  be  called  upon  to  think  for  himself ; — not  merely 
to  "  cram  "  and  memorize,  to  absorb  information  predigested  by 
an  instructor,  but  rather  to  actively  use  his  reasoning  powers 
in  eflFecting  recombinations  of  ideas.  Mere  passive  contact  for 
a  brief  period  of  life  with  cultivating  influences  and  high  ideals, 
as  exemplified  in  books,  general  environment,  and,  it  is  to  be 
hoped,  instructors  of  the  right  sort,  tends  to  produce  the  dilet- 
tante, unless  at  the  same  time  the  mind  is  constantly  invigorated 
by  action.  This  is  especially  true  of  the  economic  and  social 
sciences.  To  provide  material,  preferably  of  a  debatable  sort, 
which  may  be  worked  over  under  discussion  in  the  class  room, 
instead  of  being  merely  committed  to  memory,  constitutes  the 
pedagogical  aim  of  this  book.  Some  of  the  extracts,  especially 
the  historical  ones,  are  of  courae  not  susceptible  of  such  treat- 
ment. They  are  merely  reference  readings  for  convenient  use. 
But  the  others,  notably  the  decisions  of  the  Interstate  Com- 
merce Commission,  usually  provide  debatable  matter  of  an 
admirable  sort.  This  is  peculiarly  true  of  cases  or  decisions 
with  a  dissenting  minority  opinion.  Another  advantage  which 
many  of  these  economic  cases  possess,  over  propositions  in 
mathematics,  logic,  or  even  law,  as  material  for  training  the 
intelligence,  is  that  they  are  always  charged  with  human,  and 
often  with  great  public,  interest;  and  that  they  incidentally 
involve  an  acquaintance  with  the  underlying  business  condi' 
tions  and  trade  relations  of  the  country  at  large. 

•  • 
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INTRODUCTION 

The  first  impression  conveyed  by  our  historical  selections  is 
that  they  unduly  emphasize  certain  infamous  events  in  the 
development  of  the  American  transpoilation  system.  Thei*e  is 
surely  nothing  more  discreditable  in  the  economic  hi^^tory  of 
the  United  States  than  the  defrauding  of  the  government  und 
of  innocent  investors  by  the  use  of  development  and  construc- 
tion companies,  of  which  the  Cr^it  Mobilier  was  a  leading 
example,  by  such  men  as  (g^tanf ord/  Durant,  and  Crocker ;  the 
wrecking  of  the  Erie  Railroad  by  Jay  Gould  and  Jim  Fisk ;  and 
the  utterly  unscrupulous  manipulation  of  railroad  rates  by  the 
Rockefellers  and  their  associates,  in  order  to  destroy  competition 
with  the  Standard  Oil  Company.  Happily  such  occurrences 
are  exceptional  in  the  economic  life  of  a  nation.  Nevertheless 
their  description  is  essential  to  an  understanding  of  the  wliole, 
just  as  pathological  research  is  needed  for  a  true  compi-ehension 
of  the  normal  and  healthy  physiological  processes.  It  would 
have  been  far  pleasanter  to  record  in  detail  the  course  of 
events  by  which  the  wonderful  achievement  of  opening  up  a 
great  continent  to  settlement  was  accomplished.  Practically 
this  is  impossible  within  reasonable  limits  of  space.  Not  the 
prosaic  and  normal,  but  the  spectacular,  phases  of  our  economic 
life  have  been  as  yet  adequately  described.  The  most  that  can 
be  claimed  for  the  selection  of  certain  of  these  events  is  that, 
while  perhaps  extreme  examples,  they  are  significant  as  indi- 
cating possibilities  under  the  then  prevailing  state  of  public 
opinion  and  law. 

Another  less  practical,  and  in  fact  more  important,  reason  for 
throwing  these  infamous  events  into  high  light,  lies  in  their 
instructive  character  as  illustrating  the  evils  generally  attend- 
ant upon  a  pioneer  stage  of  development,  together  with  the 
abuses  which  naturally  arise  under  conditions  of  absolutely  free 

xi 
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competition.    The  great  adTance  in  pablicinoralkTwIiickto^ 
refuses  to  tolerate  such  abuses  becomes  at  once  apiMreat.   In 
the  case  of  the  chapters  from  the  history  of  the  Erie  Raiboad 
and  its  evil  spirit.  Jay  Gould,  the  corruptk>Q  ol  the  state  judi- 
ciary was  perhaps  the  mo6t  deplorable  feature  of  the  aCUr. 
But  the  necessity  of  strict  financial  accountabilitv  of  the  direct- 
ors of  great  public-service  corpontions.  both  to  the  goTenunent 
and  to  the  stockholders,  is  made  evident  with  equal  deamess. 
Public  sentiment  —  more  sensitive  to  financial  delinquencies 
to-day  than  it  was  a  generation  ago  —  has  compelled  the  cret- 
tion  of  governmental  agencies  for  securing  publicity.    By  sueh 
means  scandalous  abuses  of  trust   are  more   easUr  detected 
and  punished.   Too  often  in  the  past,  well-merited  punishment 
has  not  taken  place  through  the  agency  of  the  duly  constituted 
legal  authorities.    The  evil  doers  have  received  their  just  de- 
serts only  through  condemnation  by  contemporary  public  opin- 
ion, perpetuated  afterward  by  historical  record.    To  keep  alive 
some  of  these  old  scandals  cannot  fail  to  impress  the  Hot  that 
the  evil  which  men  do  lives  after  them.    It  isnot  to  be  con- 
doned,  either  by  purely  private  morality,  or  by  material  succSs 
achieved  during  lite,  tonowea  py  large  beneiactions  alter  death*. 
The  chapter  upon  "  dcandara  wu  K^Uites ' '  has  had  a"mofe 
direct  bearing  upon  contemporary  affairs.    The  undoubtedly  typ- 
ical events  therein  described  were  a  powerful  factor  in  rousing 
public  sentiment  in  favor  of  the  original  Act  to  Regulate  Com- 
merce of  1887.    Their  fearless  republication,  fully  authenticated 
by  documentary  evidence,  in   the   admirable    History  of   the 
Standard  Oil  Company  by  Miss  Tarbell,  —  confirmed  as  it  was 
in  its  main  conclusions  by  the  masterly  "  Report  upon  the  Trans- 
portation of  Petroleum,"  by  the  United  States  Commissioner  of 
CorjK)rations,^  —  was  an  equally  powerful  influence  in  crystal- 
lizing j)abli(J  sentiment  in  favor  of  the  recently  enacted  Hep- 
burn lUll  of  1900.2    Public  opinion  to-day  is  unanimous  in  the 

1  Ulplfy'H  Hjiilroa<lH:  Kates  and  Regulation,  chap,  vi,  on  '*  Personal  Discrimi- 
tiAtlon/*  gIvi'H  the  lU'dVHH&ry  liiHtorical  setting. 

*  icicm,  (;ha|>fl  xiv-xvii,  describes  and  analyzes  this  legislation. 
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shippers  warned  and  prepared  in  advance.  Discrimination  in  the 
use  of  coal  cars,  always  operating  of  course  in  &vor  of  die  large 
shipper,  was  discovered  on  die  Pennsylvania  system  even  more 
recentiy.  For  years  the  use  of  private-car  lines  by  the  Chicago 
packers,  known  as  the  Beef  Trust,  to  stifle  all  effective  compe- 
tition from  independents,  has  been  well  known ;  but  it  was  not 
fully  disclosed  until  the  general  agitation  for  railroad  reform  was 
taken  up  by  President  Roosevelt.  And  all  the  time,  as  it  now 
appears,  tiie  plain  old-fashioned  mode  of  direct  repayment  of  a 
part  of  the  published  tariff  rate  has  continued  in  secret.  The 
American  Sugar  Refining  Company  (in  1906)  and  the  Colorado 
Fuel  &  Iron  Company  (in  1905)  have  already  been  convicted  of 
this  offense  in  the  Federal  Courts.  The  climax  is  now  capped  by 
the  masterly  revelations  of  the  United  States  Commissioner  of 
Corporations,  in  his  Report  upon  the  Transportation  of  Petro- 
leum of  1906.  That  hoarj^  old  offender,  the  Standard  Oil  Com- 
pany, is  now  on  trial  in  the  Federal  Courts,  having  been  shown 
by  an  investigation  of  the  books  of  the  railways  by  expert  account- 
ants, to  have  been  regidarly  in  the  enjoyment  of  preferential 
rates  over  competitors  in  all  parts  of  the  country.  The  evidence 
upon  this  point,  taken  in  connection  with  the  public  professions 
of  those  charged  with  its  management,  is  one  of  the  most  extraor- 
dinary exposures  of  loose  business  morality  which  this  present 
generation  is  likely  to  witness.  This  revelation,  together  with 
that  of  the  Armstrong  Insurance  Committee  in  New  York,  is 
unfortunately  bound  to  furnish  powerful  ammunition  for  the  use 
of  political  demagogues,  in  the  furtherance  of  their  selfish  ends. 
For  the  dispassionate  student  of  public  affairs  the  ai"gument  is 
greatly  strengthened  in  favor  of  an  extension  of  public  regula- 
tion both  of  railroads  and  trusts.  The  ad  vantages  jollin  enforced 
and  ample  publicity  haye  been  most  effectively  demonstrated  by 
this  rather  remarkable  series  of  events. 

Pooling^  nr  agrpementS  between  C^^Tiprft  for  nhvmtiy^gr  ^pmpft* 

^iJiuii*  was  commonly  practiced  prior  to  the  Interstate  Commerce 
Act  of  1887.  That  law  expressly  prohibited  it ;  and  the  courts 
have  also  interpreted  the  Anti-Trust  Act  of  1890  as  applicable 
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to  railway  contnuJfe  of  the  same  kihd.    Moreover  the  progress 
of  railway  consolidation  since  1898  has  been  such,  especially  in 
the  southern  states,  that  the  necessity  for  pooling  agreements 
is  far  less  obvious  than  it  was  twenty  years  ago.    The  enactment 
of  Federal  legislation  for  the  prevention  of  rate  cutting  and 
secret  discrimination   insures  a  greater  measure  of  stability. 
Cut-throat  competition  like  that  of  earlier  days  has  become 
almost  impossible.    Competition  to-day  is  rather  of  service  and 
facilities  at  established  rates,  than  as  between  actual  rates  them- 
selves.   Consequently  our  chapter  upon  the  Southern  Railway  & 
Steamship  Association,^  at  once  the  most  effective  and  endur- 
ing organization  of  its  kind,  is  now  seemingly  of  historic  inter- 
est alone.    Yet  a  cogent  reason  for  describing  such  a  railway 
pool  in  detail  nevertheless  exists,  and  derives  great  force  from 
tiie  nature  of  impending  problems  in  railway  operation.    Many 
competent  students,  other  than  railroad  men,  are  convinced  that 
the  present  prohibition  of  pooling  ouglit  to  be  repealed  now  that 
the  great  principle  of  public  supervision  and  control  of  rates  has 
been  reaflBrmed  and  securely  established  by  the  Hepburn  Act 
of  1906. 

The  United  States  Industrial  Commission  of  1900  in  its 
final  report  included  an  elaborate  discussion  of  this  topic,  lead- 
ing to  the  conclusion  that  agreements  between  carriers,  subject 
of  course  to  approval  by  the  Interstate  Commerce  Commission, 
would  not  only  greatly  facilitate  railway  operation  but  also 
contribute  powerfully  to  stability  of  rates.  Since  drafting  this 
report,  I  haYfiJt)een  able  to.  investigate  the  subject  further,  with 
particular  reference  to  the  economic  wastes  incident  to  even 
normal  and  healthy  railway  competition.^  The  conviction  that 
the  most  certain  remedy  for  many  of  these  economic  wastes  in 
transportation  will  be  found  in  a  rehabilitation  of  pooling  under 
governmental  supervision,  has  been  greatly  strengthened  also 
by  a  somewhat  extended  personal  investigation  of  railway  prac- 
tice in  Europe.    In  the  British  Isles,  the  broad  principle  that 

railways    ^^fi    P^ftntiRj^Y   natural    I|]nnnpn1if>q,    anrl    glinnlfl    \]^ih 

Je^ally   and  admin istri^tivp.ly  bft   ^yeated   as   suj^h^   has  always 
^  Videj  p.  128,  ir^fra.      *  Ripley's  Railroads:  Rates  and  Regulation,  chap.viii. 
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as  the  St.  Louis-Pacific  Coast  jobbers'  controversy .^  Eliminat- 
ing personal  discrimination  and  classification,  our  remaining 
selections  in  this  field  of  inquiry  are  thus  narrowed  down  to 
two,  —  namely,  absolutely  reasonable  rates  and  relative  rates 
for  competing  markets. 

The  infierent  reasonableness  of  railroad  rates  is  a  question  less 
apt  to  arise  with  reference  to  a  single  commodity  tiian  to  an 
ftnHrft  HP.|]pi^^^i^  ^^  tariff  It  is  a  matter  of  far  less  conoem  to  an 
individual  merchant  or  group  of  traders  that  the  absolute  freight 
rate  is  high  than  that  it  (be  it  in  general  high  or  low)  is  higher 
than  the  i-ate  enjoyed  by  a  competitor.  For  even  if  it  be 
unreasonably  high,  so  long  as  it  applies  to  all  traders  in  the 
same  market,  the  surcharge  can  immediately  be  levied  upon  the 
consumer  by  all  dealers  alike  through  an  enhancement  of  prices. 
In  the  noted  Cincinnati  Freight  Bureau  case,^  the  Middle  West 
was  not  solicitous  for  the  welfare  of  the  consuming  public  in 
the  southeastern  states  when  it  complained  that  freight  rates 
from  western  centers  into  the  South  were  unduly  h^h.  The 
western  merchants  were  interested  in  a  reduction  because  their 
rates  were  in  fact  higher  than  those  enjoyed  by  the  Atlantic 
seaboard  cities  to  the  same  points.  Their  complaint  concerned 
itself  essentially  with  the  relativity  of  charges  from  different 
competing  centers  to  a  common  market.  The  complainant  as 
to  the  absolute  reasonableness  of  southern  freight  rates  should 
properly  be  the  general  consuming  public  in  the  region  in  ques- 
tion. In  a  similar  fashion  in  another  of  our  cases,'  Danville 
complains,  not  primarily  that  her  freight  rates  are  high,  but 
rather  that  they  are  higher  than  those  granted  to  Richmond, 
Norfolk,  and  Lynchburg.  The  burden  of  complaint  as  to  the 
absolute  unreasonableness  of  the  rates  in  question  should  prop- 
erly proceed,  not  from  the  organized  merchants  of  Danville 
but  from  her  general  consuming  population.  Nevertheless  such 
questions  as  concern  the  absolute  level  of  freight  rates  do  some- 
times arise,  as  in  the  notable  case  of  the  Chicago  Stock  Yards. 
In  this  instance  an  arbitrary  switching  charge  of  two  dollars 
per  car  was  imposed  by  the  railroads  in  1894,  applicable  to  all 

»  Vide,  p.  4:^9,  infra.        «  Vide,  p.  153,  infra,        «  Vide,  p.  402,  infra. 
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shippers  alike.  Issue  was  raised  as  to  whether  such  an  extra 
charge  was  justified  by  the  circumstances  and  conditions  under 
which  this  particular  rate  was  imposed.^ 

Far  more  often,  however,  than  in  the  case  of  individual  or 
particular  charges,  for  the  reasons  above  outlined,  issues  of  fact 
concerning  the  absolute  reasonableness  of  rates  in  and  of  them- 
selves are  apt  to  be  raised  with  reference  to  entire  schedules  and 
tariffs.  The  Interstate  Commerce  Commission,  as  in  the  case  of 
the  freight-rate  increases  subsequent  to  1900,  was  called  upon 
to  act  in  the  general  interests  of  the  consuming  public.  Were 
these  general  increases  justified  by  the  widespread  rise  of  prices 
and  were  they  commensurate  with  the  enhancement  of  costs  of 
operation?  The  problem  in  such  cases  is  mainly  one  of  fact, 
to  be  discussed  and  decided  by  experts.  These  facts  vary  in 
their  significance  from  year  to  year.  Reproduction  of  such 
investigations  in  a  volume  of  this  sort  would  be  of  little  value. 
Of  course  the  future  development  of  the  Interstate  Commerce 
Conunission  is  bound  to  bring  it  face  to  face  with  just  such 
broad  issues.  Matters  of  paramount  importance  will  be  involved. 
Bnt,  like  matters  of  classification,  they  are  too  technical  for  our 
immediate  purpose. 

While  cases  suitable  for  reproduction  in  this  volume  rarely 
turn  entirely  upon  the  absolute  reasonableness  of  rates,  such  an 
^ne  is  often  incidentally  involved,  as  for  instance  in  the  Cin- 
cinnati and  St.  Louis  cases  above  mentioned  and  in  those  of 
f^hattanooga  ^  and  Savannah.^  Given  the  fact  that  the  relativity 
of  two  rates  is  unreasonable,  is  the  one  too  high  or  the  other 
too  low?  Either  contingency  might  give  rise  to  the  inequality 
called  in  question.  A  just  decision  as  to  relative  reasonableness 
DJUst  therefore  reckon  with  the  problem  of  inherent  reasonable- 
ness. But  the  main  interest  of  such  issues  for  the  mere  student 
of  railway  ecouomics  lies  less  in  the  bald  facts  as  stated,  which 
™ay  vary  from  time  to  time,  than  in  the  opposing  arguments 
and  principles  invoked,  which  are  in  their  essence  permanent. 

*  This  long-staDding  controversy,  with  others  concerning  the  general  rates  on 
cattle,  seems  likely  to  be  made  the  occasion  for  a  first  test  of  the  new  Hepburn 
-^  «  P.  266,  infra.  »  Pp.  262  and  314,  infra. 
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Alleged  relatively  unreazonable  rates  for  competing  mark^^^ 
coiiHlitute  the  basis  for  complaints  before  the  Interstate  C(0^ 
iiiurce  Commission  far  more  frequently  than  do  those  concefO^ 
ing  the  absolute  amount  of  the  rate  charged.    The  reasons  io^ 
this  have  been  set  fortli  in  the  preceding  paragraphs.     And* 
common  as  such  complaints  have  been  in  the  past,  it  is  certait^ 
that  in  future,  with  the  ever-increasing  commercial  interrelatioI>^ 
lM3twoon  different  jHirts  of  the  United  States,  such  alleged  grier-' 
anccH  will  claim  a  prepondenUing  share  of  the  attention  of  an^ 
administrntive  commission.  Veritable  puzzles  in  rate  adjustment/ 
constantly  arise,  which  bring  out  in  high  relief  the  economic? 
p4U!uliarities  of  railway,  as  distinct  from  ordinary  industrial, 
com|K)tition.    For  this  reason  a  lai*ge  number  of  the  cases  herein 
rcprintiMl  deal  with  this  phase  of  tlie  subject. 

Ily  and  largf\  these  cases  may  l>e  roughly  set  apart  into  two 
(*.liutMCM  corresponding  respectively  to  two  distinct  aspects  of  the 
problem  of  relative  adjustment  of  rates  for  competing  localities, 
or  those  the  first  and  simplest  arises  as  between  two  competing 
nnirkdU  lying  \ipon  and  serve<l  by  the  9a me  line  of  railroad. 
11in  probloni  is  to  ml  just  with  relative  fairness  the  rates  to  near 
ami  (liMtant  point^^  on  the  same  line,  one  often  a  local  or  way 
Mint  ion,  whilo  tho  other  enjoys  the  l)enefit  of  low  competitive 
v\\\0H,    TWxH  \H  a  pixU)lom  as  old  as  railroading,  commonly  desig- 
niit^Ml  UN  tho  lon^\nd-slu>rt-haul  question.    The  second  class  of 
prohlonw  \h  at  onoo  mon^  ix»oont  and  comprehensive  in  its  scope. 
1 1  I'onoonm  tho  ri^lativitv  of  nuos  to  or  ftx>m  a  common  market 
It'Hu  \ano\iH  points,  not  on  the  same  but  on  different  lines.    A 
tlocJHion  in  tluN  lattor  oaso  amounts  practically  to  a  delimitar 
t»t»n  of  tl»o  ontin*  atva  of  tho  market.    The  long-and-short-hanl 
«|Uosiinn  itiiKON  iHHuo  ax  to  tho  extent  of  a  market  by  one  dimen- 
Hion  ulono,  whilo  this  sooo\hl  phase  of  the  matter  touches  the 
ouvuniNonption  of  tl^o  mavkot  lv>th  in  leniTTh  and  breadth,  —  and 
ono  mijjlu  ivJnuvHt  add,  in  thiokness  a.s  well.    Such  is  the  daUy 
\yuMom  of  tho  pn>fossiot>al   tnUVio  managi^r.    It   has  not  fre- 
quontl>  \wn  pivsontod  for  sottlomont  io\he  Interstate  Com- 
t^tMvo  ronuniHMou,  hut  is  oort.ain  to  do  so  inoit^asinglv  often 
XX  iih  ox ov>  uu  ixMuoni  of  n^>rulat.ivo  innvex  conferred  by  Congress 


xxii  INTRODUCTION 

judge  as  to  the  controlling  force  of  this  competition,  without 
reference  to  the  opinion  of  the  Interstate  Commerce  Commis- 
sion, How  fully  this  opinion  emasculated  the  original  statute 
is  vividly  described  by  Justice  Harlan  in  his  dissenting  opinion.^ 
The  Alabama  Midland  decision  was  rendered  in  1897.  Tliree 
cases,  —  the  Savannah  Freight  Bureau  ;  ^  Dallas,  Texas ;  and 
St.  Cloud,  Minnesota,^  —  decided  during  the  next  three  years, 
illustrate  the  scope  of  authority  exercised  by  the  Commission 
under  the  long-and-short-haul  clause  as  thus  legally  interpreted. 
In  the  first  two  exemption  from  its  provisions  was  granted; 
that  is  to  say,  the  railways  were  permitted  to  charge  less  to  the 
more  distant  than  to  the  intermediate  points;  while  in  the 
St.  Cloud  case  the  Commission  held  that  this  ought  not  to  be 
allowed.  For  in  this  last  case  it  appeared  that  the  practice  was 
actually  prejudicial  to  St.  Cloud,  while  in  the  other  two  the 
intermediate  points  suffered  no  peculiar  damage.  Many  other 
interesting  comparisons  between  these  cases  may  be  brought  out 
in  detailed  analysis  and  discussion.  Especial  interest  is  lent  to 
the  St.  Cloud  case,  however,  because,  although  granting  exemp- 
tion to  the  carriers,  the  Commission  was  evidently  struggling  to 
regain  some  of  the  authority  and  prestige  lost  by  the  Alabama 
Midland  decision.  Tlie  arrogance  of  the  railroads,  especially  in 
the  southern  states,  seemed  to  render  necessary  either  new  legis- 
lation or  a  rehabilitation  of  the  old.  In  the  Danville,  Virginia, 
case*  in  1900  the  Commission  sought  to  shift  its  ground,  mainly 
on  the  basis  of  another  decision  of  the  Supreme  Court,  as  a  read- 
ing of  the  case  will  show.  It  thus  embarked  upon  a  line  of 
interpretation,  not  yet  at  this  writing  definitely  settled  by  the 
court  of  last  resort.^  Appeal  to  the  Supreme  Court  is  still  pend- 
ing. Meantime,  however,  the  entire  inadequacy  of  the  law,  unless 
the  new  powers  granted  by  the  Hepburn  Bill  of  1906  are  con- 
strued to  supplement  the  old  long-and-short-haul  clause  (which 
appears  doubtful),  is  amply  shown  by  the  Chattanooga  case. 
This,  as  well  as  the  Danville  case,  presents  a  picture  of  intolerable 

1  Vide,  p.  386.    Compare  also  p.  288,  infra,  in  the  Chattanooga  case. 
«  r.  814,  infra.  »  P.  279,  infra,  *  T.  402,  infra. 

^  Ripley^s  Railroads:  Rates  and  Regulation,  chaps,  xiv  and  xix,  brings  this 
to  1912. 
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monopolistic  abuse  of  power  by  the  railways  of  the  southern 
states,  which  would  not  be  pernutted  in  communities  where  pub- 
lic sentiment  is  more  alert  and  better  organized.^  Unless  some 
remedy  can  be  found  for  the  injustice  indicated  by  these  southern 
cases,  either  under  a  more  liberal  interpretation  of  the  long-and- 
shortrhaul  clause  or  by  means  of  the  newly  enacted  Hepburn 
Bill  of  1906,  a  constant  incentive  to  jx)pular  agitation  will  exist. 
Two  cases  reprinted  herein  illustrate  the  complicated  phase  of 
the  distance  problem^  wherein  several  shipping  points  at  various 
degrees  of  remoteness  from  a  common  market  are  located,  not 
on  the  same  but  on  entirely  different  lines  of  railway.  At  Eau 
Claire,  Wis.,^  for  example,  it  was  a  question  of  adjusting  rates 
from  a  number  of  lumber-producing  centei-s  over  a  scries  of 
different  railways  converging  on  a  market  at  the  Missouri  river. 
The  convergence  of  these  lines  upon  a  common  market  renders 
this  case  somewhat  analogous  to  that  of  the  trunk  line  rate 
system,  based  upon  distance  percentages.^  Both  are  entirely 
different  from  the  Hutchinson  salt  case,*  in  which  rates  to  a 
common  market,  St.  Louis,  or  New  Orleans,  not  on  converging 
lines,  but  on  railways  from  entirely  opposite  directions,  were 
called  in  question.  A  controversy  was  here  involved  as  to 
whether  St.  Louis  and  the  South  should  be  supplied  with  salt 
from  the  Kansas  or  the  Michigan  iields;  exactly  the  same 
•contest  involved  of  late  in  the  struggle  of  the  lumbermen  of 
the  far  Northw-est,  of  Louisiana,  of  tlie  far  Southeast,  and  of 
the  northern  central  states,  to  gain  entry  on  even  terms  to  the 
great  markets  of  Chicago  and  its  tributary  treeless  territory.^ 
In  such  cases  as  these  we  attain  the  climax  of  complexity  in  the 
problems  of  rate  adjustment.  Vast  areas,  a  multitude  of  inter- 
related rates,  and  the  welfare  of  large  populations  depend  upon 
their  just  settlement.  Fortunately  in  futui-e  a  divided  responsi- 
bility between  the  traffic  managers  and  governmental  experts 

^  Cf.  esi)ecially  the  Savannah  Naval  Stores  case,  p.  252.  The  Troy  case 
(p.  369)  and  that  of  Dawson,  Ga.  (p.  387),  are  typical  of  the  flagrant  discrimi- 
nation which  existed. 

«  P.  231,  infra.  »  Ripley's  Railroads,  chap.  x.  *  P.  210,  infra. 

*  This  is  ably  discussed  with  a  line  map  in  the  Senate  Committee  on  Interstate 
Commerce  Hearings,  1905,  Vol.  II. 
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seems  likely  to  obtain  in  this  work  since  the  enactment  of  the 
Hepburn  Bill  of  1906.  The  decision  no  longer  rests  solely  with 
the  traffic  manager,  representing  only  one  of  the  many  parties 
in  interest. 

Certain  of  our  cases  are  intended  to  contrast  the  general  sy^ 
tem$  of  railway  rates  prevalent  in  different  sections  of  the  United 
States.  Three  main  divisions  are  distinguishable ;  viz.,  those  of 
tnulk  line  territory,  of  the  southern  states,  and  of  the  trans- 
continental carriers,  including  the  Pacific  coast.  The  trunk 
line  H(;heme,^  as  might  be  expected,  is  the  most  highly  devel- 
oped system,  not  only  from  the  point  of  view  of  simplicity  but 
of  juHtice  as  well.  It  illustrates  the  dominating  importance  of 
distance  as  a  factor  in  sound  rate  adjustment.  The  southern 
or  *'  Im'sing-point "  system,  exemplified  in  the  Troy,^  Dawson,^ 
(^hatUuiooga,^  and  Danville  *  cases,  lies  at  the  opposite  extreme. 
It  shows  what. evils  may  result  from  the  exercise  of  absolutely 
arbitmry  powers  by  railway  managers,  acting  solely  with  a  view 
to  thoir  own  interests  and  regardless  of  the  general  public  wel- 
fare. To  be  sure,  certain  geographical  difficulties,  no  greater 
than  thoHo  i>f  Imnk  Ihie  territorj-,  but  peculiar  to  the  South, 
have  to  Ik>  oonsidenni.  But  even  making  all  due  allowances, 
l)oth  for  the  siwrseness  of  its  population  and  the  frequency  of 
wut4M*  oompotition,  the  deiiance  of  the  fundamental  principles  of 
jviHtioo  in  nito  making  are  a  constant  incentive  to  governmental 
intorforonoo. 

'Y\\\>  trjmsooutinontal  and  Pacific  coast  rate  systems  are  in- 
toroHtiu^  and  |Hvuliur,  involving  as  they  do  constant  consid- 
oration  of  tho  ivlulivo  morils  of  transportation  by  sea  and  rail- 
nM\d.  Tho  Sau  Uornanlino  ease*  is  indicative  of  this  phase  of 
tho  inattor  with  n^foiXMioo  to  a  j^articular  class  of  goods;  while 
tho  important  oaso  of  iho  St,  Louis  jobbers"  raises  the  same 
IwMtio  with  ivfoivnoo  to  a  long  list  of  commodities.  But  the 
Irtttor  oaso  i.s  of  ovot\  widor  8o*>|h\    It  discusses  an  issue  whicl 

^  r^ninCMiv,!  In  tl\i.-«o*!itivM\  tootirKailnv^as:  K;\Tt^ am!  Reeulfttioiv,  chap,  x 

"  V    :UMi,  fi^riM.  »  l\  40i>,  i%,T\M, 

*  V   mm;,  ♦h»>m.  •  lnto\Nt;Uo  Cvviuiworvv  Reix>rt^  Vol.  IX,  pp.  42-00 
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constantly  arises  all  over  the  country  with  reference  to  distrib- 
utive business.  Shall  California  be  supplied  with  hardware,  for 
example,  by  means  of  wholesale  shipments  to  San  Francisco, 
followed  by  redistribution  from  that  center ;  or  shall  the  primary 
distribution  take  place  from  Chicago  and  St.  Louis  direct?  The 
very  existence  of  San  Francisco  as  a  commercial  center  is  in- 
volved. It  is  the  everlasting  contest  for  supremacy  between  the 
great  cities  and  those  of  medium  size,  as  well  as  the  stixiggle 
of  each  locality  for  economic  independence.  All  through  this 
volume  issues  of  this  sort  are  manifest  to  the  observant  eye, 
underlying  what  may  appear  to  be  relatively  trivial  complaints 
from  a  financial  standpoint.  There  will  be  no  end  to  it  all  until 
the  firm  foundations  of  a  system  based  upon  some  scientific  pi  in- 
ciple,a8  in  the  trunk  line  scheme,  shall  have  been  devised  and 
adopted  here  as  well  as  in  the  southern  states. 

The  Export  Rate  case  ^  is  important  as  bearing  upon  a  most 
difficult  problem  of  commercial  adjustment,  which  is  contin- 
ually cropping  up  for  settlement,  not  only  in  the  United  States 
hut  all  over  Europe.^  It  might  have  been  better,  perhaps,  to 
have  reproduced  the  noted  Import  Rate  case,^  in  which  the  In- 
terstate Commerce  Commission  was  finally  overruled  by  a  bare 
majority  opinion  in  the  Supreme  Court  of  the  United  States, 
after  having  been  upheld  in  the  two  lower  Federal  Courts ;  but 
fortunately  both  the  length  of  that  opinion  and  its  unsatis- 
^tory  literary  form  rendered  it  impossible  for  republication. 
The  issue  raised  concerned  the  legality  of  lower  through  rates 
on  imports  from  Liverpool  to  San  Francisco  via  New  Orleans 
than  were  granted  on  domestic  shipments  from  New  Orleans 
to  the  same  destination.  Thus  the  rate  on  books,  buttons,  and 
hosiery,  from  Liverpool  to  San  Francisco  through  New  Orleans, 
^"^11.07  per  hundred  pounds.  At  the  saihe  time  the  domestic 
shipper  was  compelled  to  pay  $2.88,  or  two  and  one-half  times 
as  much,  for  a  haul  from  New  Orleans  to  San  Francisco  alone. 
In  another  important  case  tin  plate  was  carried  from  Liver- 
pool by  steamer  and  rail  through  Philadelphia  to  Chicago  for 

»  P.  4S7,  infra.  2  p.  701,  infra. 

» Interstate  Commerce  Commission  Reports,  Vol.  IV,  pp.  460-638. 
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twenty-four  cents  per  hundred  pounds.  For  the  American  mer- 
chant in  Philadelphia  the  rate  to  the  same  market  was  twenty- 
six  cents.  For  the  inland  haul  alone  the  Pennsylvania  Railroad 
was  receiving  sixteen  cents  on  the  foreign  goods,  while  coinci- 
dently  charging  American  merchants  ten  cents  more  for  the 
same  service.  Discrimination  against  the  American  merchant 
in  favor  of  foreign  competition,  not  infrequently  more  than  suf- 
ficient to  overbalance  any  supposed  protection  afforded  by  the 
tariff,  has  been  repeatedly  proved  in  such  cases  as  this.  The 
duty  on  imported  cement  is  eight  cents  per  hundredweight. 
In  one  instance  this  duty  with  the  total  freight  rate  added 
amounted  to  only  eighteen  cents,  as  against  a  rate  of  twenty 
cents  for  the  domestic  producer  from  New  York  to  the  same 
point.  There  are  reasons  for  this  grievous  discrimination 
against  the  domestic  shipper,  mainly  concerned  with  the  vaga- 
ries of  ocean  freight  rates.  Steamers  must  have  ballast  for  the 
return  trip  to  equalize  outgoing  shipments  of  grain  and  other 
exports,  and  they  will  carry  heavy  commodities,  such  as  salt, 
cement,  crockery,  and  glass,  at  extremely  low  rates.  Neverthe- 
less such  imported  commodities  can  be  sold  to  advantage  in 
competition  with  domestic  goods  only  when  the  railways  will 
contribute  equally  low  rates  to  complete  the  shipment. 

The  Interstate  Commerce  Commission  in  this  Import  Rate 
case  originally  held  that  such  discriminations  were  unlawful. 
Finally,  however,  the  Supreme  Court  decided,  with  three  mem- 
bers, including  the  Chief  Justice,  dissenting,  that  the  Act  to 
Regulate  Commerce  as  phrased  did  not  expressly  prohibit  the 
practice.  Everything  turned  upon  the  interpretation  of  certain 
clauses  in  the  law.  No  question  was  ever  raised  as  to  the  eco- 
nomic issues  involved,  nor  was  it  competent  to  these  tribunals 
to  pass  upon  such  issues.  The  question  was  simply  and  solely 
this  :  When  the  Act  to  Regulate  Commerce  forbade  inequality 
or  discrimination  between  shippers,  did  it  contemplate  compe- 
tition between  one  shipment  originating  within  the  country 
and  others  from  foreign  ports?  Was  the  Interstate  Commerce 
Commission,  in  other  words,  empowered,  in  interpreting  this 
act,  to  consider  circumstances  and  conditions  without  as  well  as 
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within. the  boundaries  of  the  United  States?  If  it  was  entitled 
to  consider  solely  domestic  conditions,  it  was  certainly  right 
and  economically  sound  in  forbidding  such  practices ;  if,  on  the 
other  hand,  it  was  required  to  take  account  of  commercial  con- 
ditions the  world  over,  irrespective  of  the  effect  upon  the  do- 
mestic producer  and  internal  trade,  its  decision  should  have 
been  favorable  to  the  railroads.  To  appreciate  fully  the  ex- 
treme nicety  of  the  legal  points  involved  and  the  delicacy  of  the 
economic  interests  at  issue,  one  must  needs  read  the  extended 
opinions  both  of  the  majority  of  the  Supreme  Court  and  of  the 
three  dissenting  justices,  including  Chief  Justice  Fuller.  But 
to  interpret  the  reversal  of  the  original  decision  of  the  Inter- 
state Commerce  Commission  by  this  tribunal  as  in  the  slightest 
degree  involving  incompetence  or  judicial  unfairness  is  a  misrep- 
resentation of  all  the  facts  involved.  As  in  the  preceding  cases 
touching  the  interpretation  of  the  long-and-short^haul  clause,  it 
may  fairly  be  said  that  the  consensus  of  opinion  among  business 
men,  and  certainly  among  the  professional  economists  of  the  coun- 
try, is  on  the  side  of  the  Commission  in  condemning  such  prac- 
tices. As  to  the  law,  that  has  been  decided  otherwise  by  a  narrow 
majority.  An  important  question  before  the  country  is  as  to 
whether  a  law  thus  construed  should  not  be  amended  so  as  to 
permit  a  reasonable  limitation  of  such  abnormal  traffic  in  future. 

Governmental  regulation^  constituting  the  third  division  of  this 
volume,  is  in  fact  a  subject  much  wider  in  scope  than  the  mere 
control  of  common  carriers.  It  touches  and  includes  the  broad 
field  of  governmental  supervision  or  control,  not  of  railroads 
alone  but  of  all  public-service  corporations.  Many  of  the  con- 
siderations, for  example,  in  the  chapters  on  "  Reasonable  Rates  "  ^ 
and  "The  Doctrine  of  Judicial  Review," ^  as  applied  to  Federal 
control  of  railroads,  are  equally  applicable  to  the  problems  of 
state  regulation  of  street  railways  or  of  municipal  control  of 
?as  and  electric  lighting  or  any  other  public  service.  Great 
iinderlying  principles  of  constitutional  law,  as  defined  by  the 
Federal  Courts,  are  shown  in  the  making.. 

1  P.  597,  ivfra.  «  P.  019,  infra. 
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As  an  episode  in  the  history  of  governmental  regulation  a* 
public-service  companies  the  enactment  of  the  Hepburn  Bill  of 
1906  cannot  fail  to  l)e  of  note,^  Not  only  on  account  of  th£5 
scope  and  magnitude  of  the  interests  involved  —  covering,  ad 
the  railway  net  does,  the  entire  country,  and  representing  an 
investment  of  #12,000,000,000  —  but  also  because  of  the  power- 
ful and  well-organized  opix)sition  presented  along  the  entire 
front,  this  piece  of  legislation  is  unique.  It  was  a  convincing 
demonstration  of  tlie  power  of  public  opinion  when  once  thor- 
oughly roused  and  ably  leil.  The  problem  was  vastly  more 
difficult  owing  to  the  phenomenal  growth  of  the  business.  The 
first  law  regulating  railways  was  passed  in  1887,  after  an  agi- 
tation extending  over  nearly  twenty  years.  Our  domestic  popu- 
lation from  1889  to  1903  increased  slightly  less  than  one  third. 
The  railroad  mileage  grew  in  about  the  same  proportion.  Yet 
the  freight  service  of  American  railroads  surpassed  this  rate  of 
gn^wth  almost  five  times  over.  While  population  and  mileage 
increased  one  thiitl,  tlie  railroads  in  1903  hauled  the  equivalent 
of  two  and  one-half  times  the  totiil  volume  of  freight  traffic 
handled  in  1889.  In  other  wortls,  the  ton  mileage  —  represent- 
ing the  number  of  tons  of  freight  hauled  one  mile  —  increased 
from  t)8J00,000,000  to  173,200,000,000. 

Tluoughout  tho  dooiule  to  1900  the  trend  of  affairs  was  all  in 
favor  t>f  railway  interests  as  against  the  government.  The  Alar 
bunia  Midland  decision  of  1897*  thoroughly  emasculated  the 
lonj^-and-short-hanl  clause  of  the  original  act;  and  the  Maxi- 
mum Kate  decision  in  the  Cincinnati  Freight  Bureau  cases  ^ 
deprivod  the  Commission  of  any  effective  j)ower  to  remedy  un- 
HMisonahlo  rates.  During  the  same  period  the  Anti-Trust  Act 
of  1 890  was  gixmtl y  limited  in  its  scoj^e  by  a  number  of  legal 
decisions.  Tho  inevitable  reaction  ensueil.  Under  the  leadership 
of  Pr(»si(lont  Roosevelt,  public  opinion  was  thoroughly  aroused. 
It    Ihvmuuo  evi(Kuit  to  all   unprejudiced   persons   that   radical 

>  r«Mlri.il  l.-KlHlatlon  sinco  UKV»  is  si»t  forth  in  detail  in  Ripley's  RaUioads: 

lilHi'M  Mini  Krmilutinn,  yy,  4S7-(W7. 
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profoundly  this  condition  affected  the  form  of  the  Hepburn  Bill 
of  1906  may  be  seen  from  the  debates  in  Congress,  and  particu- 
larly in  the  Senate. 

Whether  the  Doctrine  of  Judicial  Review,  subordinating  the 
primary  law-making  to  the  law-interpreting  branch  of  the  gov- 
ernment, will  permit  of  a  satisfactory  solution  of  the  ever-press- 
ing problem  of  public  regulation  of  railway  rates,  is  called  in 
question  in  the  chapter  upon  that  subject.^  The  great  issue  of 
the  opening  of  the  twentieth  century,  both  here  and  in  Europe, 
concerns  individual  rights  in  the  narrower  sense  and  private 
property,  on  the  one  hand,  as  opposed  to  public  welfare,  on  the 
other.  Always  conceding  that  the  success  of  Anglo-Saxon  insti- 
tutions is  attributable  in  large  measure  to  insistence  upon  the 
rights  of  the  individual,  it  is  nevertheless  incontrovertible  that 
the  swing  of  the  pendulum,  for  good  or  ill,  is  at  this  time  in 
the  direction  of  the  public  welfare,  more  or  le&s  regardless  of 
personal  or  property  rights.  One  sees  it  in  the  domain  of  fac- 
tory legislation,  of  taxation,  of  regulation  of  trusts  and  common 
carriers,  of  insurance,  —  a  long  series  of  statutes  prescribing 
the  conditions  under  which  women  and  children  and  even  adult 
men  may  labor;  the  quality  and  even  the  kind  of  food  and 
drink  which  they  may  consume ;  the  forms  in  which  business 
enterprises  may  be  organized  and  the  subsequent  manner  in 
which  they  may  be  conducted ;  nay,  even  the  precise  form  in 
which  their  accounts  shall  be  kept.  Thus  the  problem  of  de- 
termining which  branch  of  the  government  shall  be  supreme  in 
matters  of  this  sort  is  one  which  is  vital  to  the  stability  of  our 
institutions,  but  also,  be  it  observed,  to  their  capacity  for  prog- 
ress. That,  within  the  narrow  domain  of  regulation  of  railway 
rates,  some  modification  of  present  judicial  opinion  is  necessary 
if  such  progress  —  defining  progress  in  the  narrow  sense  of 
change  confonnable  to  the  popular  will  —  is  to  ensue,  cannot 
reasonably  be  doubted.  In  any  event,  the  matter  is  one  open 
to  discussion,  and  of  such  paramount  importance  that  it  cannot 
long  be  overlooked  or  postponed.  Of  course  for  the  moment 
the  courts  stand  as  the  natural  champions  of  individual  and 

1  P.  619,  infra. 
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property  rights,  but  it  should  never  be  forgotten  that  in  truly 
democratic  countries  the  judges  are  chosen  by  the  people 
directly  or  through  the  medium  of  a  selected  executive,  so  that 
this  condition  is  not  necessarily  an  enduring  one.  The  popular 
will  when  persistently  bent  upon  a  definite  goal  is  bound  to  pre- 
vail in  the  end.  In  the  best  interests  of  conservatism,  therefore, 
the  safest  course  for  the  judiciary  will  be  not  flatly  to  dam  the 
course  of  public  opinion  when  once  clearly  defined,  lest  a  flood 
sweeping  all  before  it  result.  That  happened  in  the  case  of  our 
Civil  War.  The  true  function  of  the  courts  should  be  to  hold 
back  the  impending  waters  until  the  issue  is  clear,  and  thence- 
forth to  so  shape  or  divert  the  current  of  affairs  that  both  the 
individual  and  the  public  welfare  may  interact  upon  one  another 
to  the  good  of  both.  Reverting  to  the  specific  matter  of  regula- 
tion  of  railway  rates,  one  cannot  doubt  that  some  such  compro- 
mise will  be  the  final  outcome. 

European  conditions  and  experience  in  railroad  matters,  de- 
scribed in  the  final  division  of  these  reprints,  have  until  recently 
received  little  attention  in  the  United  States.  Our  problems 
were  unique  in  themselves ;  and  in  so  vast  an  area  rail  trans- 
portation was  from  the  outset  so  vital  to  extended  existence 
that  the  United  States  has  been  rather  a  pioneer  than  an  imi- 
tator of  Europe  in  all  matters  pertaining  to  construction  and 
operation.  But  now  that  affaire  are  entering  upon  another 
stage  of  development,  what  with  governmental  regulation  and 
the  increasing  density  of  population,  it  appeara  that  much  val- 
^ble  information  may  be  gleaned  from  European  experience. 
At  the  present  time  this  is  peculiarly  true  of  the  British  Isles, 
where  the  economic  condition  of  private  ownership  and  operation 
preyails  as  in  the  United  States.  On  the  other  hand,  owing  to 
Its  minute  area,  with  omnipresent  water  carriage  by  sea,  the 
problems  imposed  by  British  geographical  conditions  are  less 
^'Jstnictive  perhaps  than  those  upon  the  Continent,  especially  in 
GermMiy  and  France. 

With  private  ownership  and  operation  of  railways,  the  British 
government  has  had  an  extended  experience  in  regulation  by 
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Canadian  Board  of  Railway  Commissioners  combines  all  the 
powers  of  the  English  Commission  with  those  vested  in  the 
British  Board  of  Trade.  There  is  conferred  a  concentration  of 
power  over  rates,  both  in  England  and  Canada,  beside  which 
even  our  amended  law  of  1906  appears  pale  and  colorless. 
Altogether  the  British  experience  is  highly  suggestive  in  all 
tiiat  concerns  government  regulation. 

Government  ownership  of  railroads  is  so  obviously  a  remote 
possibility  in  the  United  States,  so  long  as  administrative  regu- 
lation is  effectively  applied,  that  the  experience  of  CJennany 
in  this  field  would  seem  to  be  unimportant.  And  yet,  having 
due  regard  to  her  superb  administrative  system,  and  to  her 
peculiar  industrial  problems,  the  service  is  so  admirably  adapted 
to  her  needs  that  it  amply  repays  close  investigation.  From 
the  point  of  view  of  public  finance  alone,  the  Prussian  achieve- 
ment of  government  ownership  is  extraordinary.  In  1882,  with 
a  gross  income  of  about  *1 09,000,000,  a  clear  KuqiluH  al)Ove 
expenses  and  interest  on  debt  of  slightly  more  than  S«l  0,000,000 
resulted.  This  net  profit  has  steadily  risen,  len  years  later 
it  was  about  $25,000,000;  and  in  1900  it  had  increase^l  to 
$99,000,000.  In  1905,  with  a  gross  income  of  approximaU;ly 
$405,000,000  (1,621,000,000  marks)  expenses  aljsor»>ed  alxiut 
$250,000,000,  and  interest  charges  abrjut  $28,000,000,  leaving 
a  net  profit  on  the  investment  of  more  than  $125,000,000 
(503,000,000  marks).  A  return  of  something  like  five  and  one- 
half  per  cent  on  the  capital  investment  is  indeed  a  notable  rt^tih 
in  government  finance.  This  has  been  made  posj»ible  Vjerrauf)^; 
of  two  unique  conditions;  the  wonderful  industrial  growth  of 
Germany  in  the  last  two  decades,  and  the  high  standard  txith  of 
technical  edocatioii  and  of  the  personnel  of  the  government 
service.  The  railway  net  comprises  only  alx^ut  one  jwrvejjth  of 
the  mileage  of  our  American  roads,  all  operate^l  in  a  <lfru^:ly 
populated  countrr  with  high-grade  traflfe.  No  rea.v>nable  c/.r,- 
elusion  can  be  drawn  from  these  rtmiltM  as  to  thie  a/JvariU;/<r%  ^f 
goTemment  ownership  in  a  vast.  hifAxwfzly  settl^l  r«rgion  like  the 
United  Sutes.  But  we  can  learn  a»w:h  fr^^m  certAjn  d^atiiren 
of  the  nunagemeDt  of  tke^  fierujMi  t^lljf/s^h.  a<%  hei  hx*' 
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our  chapter  on  the  subject.^  One  of  the  most  admirable  features 
is  the  system  of  advisory  councils,  composed  jointly  of  traffic 
officials  and  of  prominent  representatives  of  shippers.  Extended 
deliberation  upon  every  adjustment  of  rates  ensues ;  all  possible 
complications  are  considered,  with  reference  to  export  trade, 
fiscal  receipts,  economy  in  operation,  territorial  competition, 
and  the  Uke.  Observation  in  the  field  strengthens  the  conclusion 
that  a  degree  of  peace  and  cooperation  between  the  railroads 
and  the  shipping  public,  far  better  than  that  which  prevails 
to-day  in  the  United  States,  has  followed  as  a  result.  The 
avoidance  of  economic  wastes,  such  as  are  described  in  our 
chapter  on  the  subject,  are  also  strongly  in  contrast  with  our 
American  practices.  It  is  my  conviction,  all  things  considered, 
that  our  American  transportation  system  is  the  best  in  the 
world.  All  the  more  reason  why  we  should  open  our  eyes  to 
the  excellences  of  the  railroad  systems  of  foreign  countries. 

WILLIAM  Z.  RIPLEY 
Harvard  University 

1  P.  803,  infra. 
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A  CHAPTER  OF  ERIEi 

T^HE  history  of  the  Erie  Railway  has  been  a  checkered  one. 
-*•  Chartered  in  1832,  and  organized  in  1833,  the  cost  of  its 
construction  was  then  estimated  at  three  millions  of  dollars,  of 
which  but  one  million  was  subscribed.  By  the  time  the  first 
report  was  made  the  estimated  cost  had  increased  to  six  millions, 
Mid  the  work  of  construction  was  actually  begun  on  the  strength 
of  stock  subscriptions  of  a  million  and  a  half,  and  a  loan  of 
three  millions  from  the  State.  In  1842  the  estimated  cost 
had  increased  to  twelve  millions  and  a  half,  and  both  means  in 
hand  and  credit  were  wholly  exhausted.  Subscription  books 
were  opened,  but  no  names  were  entered  in  them ;  the  city  of 
New  York  was  applied  to,  and  refused  a  loan  of  its  credit; 
•gain  the  legislature  was  besieged,  but  the  aid  from  this  quarter 
was  now  hampered  with  inadmissible  conditions ;  accordingly 
work  was  suspended,  and  the  property  of  the  insolvent  corpora-  ^ 
tion  passed  into  the  h^jids  of  assignees.  In  1845  the  State  came 
•gain  to  the  rescue ;  it  surrendered  all  claim  to  the  three  millions 
it  had  already  lent  to  the  company ;  and  one  half  of  their  old 
auhscriptions  having  been  given  up  by  the  stockholders,  and  a 
oew  subscription  of  three  millions  raised,  the  whole  property 
of  the  road  was  mortgaged  for  three  millions  more.  At  last, 
in  1851,  eighteen  years  after  its  commencement,  the  road  was 
opened  from  Lake  Erie  to  tide  water.  Its  financial  troubles 
kad,  however,  as  yet  only  beg^n,  for  in  1859  it  could  not  meet 
^  interest  on  its  mortgages,  and  passed  into  the  hands  of  a 

'  From  Chapters  of  Erie  and  Other  Essays,  by  (Hons.)  Charles  Francis  Adams 
•nd  Henry  Adams,  New  York,  1886.  By  permission.  The  historical  setting  of 
t^  events  is  given  in  Ripley^s  Railroads,  both  in  the  volume  on  Kates  (p.  16) 
iod  that  on  Finance  (Stock-watering,  etc.). 
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receiver-. Jn  1861  an  arrangement  of  interests  was  effected, 

and'n.^new  company  was  organized.    The  next  year  the  old 
Ne\i;.York  &  Erie  Railroad  Company  disappeared  under  a  fore- 
cjt)t§\n'^  ^^  ^^^^  ^^^^^  mortgage,  and  the  present  Erie  Railway 
'CUnnpany  rose  from  its  ashes.    Meanwhile  the  original  estimate 
.  ''/Irf  three  millions  had  developed  into  an  actual  outlay  of  fifty 
.'••/.'millions;  the  470  miles  of  track  opened  in  1842  had  expanded 
••'•.  *    into  773  miles  in  1868;  and  the  revenue,  which  the  projectors 
had  "confidently"  estimated  at  something  less  than  two  millions 
in  1833,  amounted  to  over  five  millions  when  the  road  passed 
into  the  hands  of  a  receiver  in  1859,  and  in  1865  reached  the 
enormous  sum  of  sixteen  millions  and  a  half. 

The  series  of  events  in  the  Erie  history  which  culminated  in 
the  struggle  about  to  be  nari-ated  may  be  said  to  have  had  its 
origin  some  seventeen  or  eighteen  years  before,  when  Mr.  Daniel 
Drew  first  made  his  appearance  in  the  Board  of  Directors,  where 
he  remained  down  to  the  year  1868,  generally  holding  also  the 
ofiice  of  treasurer  of  the  cor|)oration.  Mr.  Drew  is  what  is 
known  as  a  self-made  man.  liorn  in  the  year  1797,  as  a  boy 
he  drove  cattle  down  from  his  native  town  of  Canuel,  in  Put- 
nam (\»unty,  to  the  market  of  New  York  City,  and,  subse- 
(juently,  was  for  years  i)roprietor  of  the  Bull's  Head  Tavern. 
Like  his  contcmpor.iry,  and  ally  or  opponent, — as  the  case  might 
be,  Cornelius  Vanderbilt^  he  built  up  his  fortunes  in  the  steam- 
boat interest,  and  subscciuently  extended  his  operations  over  the 
rjipidly  developing  railroad  system.  Shrewd,  unscrupulous,  and 
very  illiterate, — a  strange  combination  of  superstition  and  faith- 
lessness, of  daring  and  timidity, — often  gCK)d-natured  and  some- 
times generous,  —  lie  ever  regarded  his  fiduciary  position  of 
director  in  a  railroad  as  a  means  of  manipulating  its  stock  for 
his  own  Jidvantaije.  For  years  he  had  been  the  leading  bear  of 
Wall  Street,  and  his  favorite  haunts  were  the  secret  recesses  of 
Erie.  As  treasurer  of  that  corporation,  he  had,  in  its  frequently 
recurring  hours  of  need,  advanced  it  sums  which  it  could  not 
have  obtained  elsewhere,  and  the  obtaining  of  which  was  a 
necessity,    lie  had  been  at  once  a  good  friend  of  the  road  and 
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the  worst  enemy  it  had  as  yet  known.  His  management  of  his 
favorite  stock  had  been  cunning  and  recondite,  and  his  ways 
inscrutable.  Those  who  sought  to  follow  him  and  those  who 
sought  to  oppose  him,  alike  found  food  for  sad  reflection ;  until 
at  last  he  won  for  himself  the  expressive  sobriquet  of  the  Specu- 
lative Director.  Sometimes,  though  rarely,  he  suffered  greatfly 
in  the  complications  of  Wall  Street ;  more  frequently  he  inflicted 
severe  damage  upon  others.  On  the  whole,  however,  his  for- 
tunes had  greatly  prospered,  and  the  outbreak  of  the  Erie  war 
found  him  the  actual  possessor  of  some  millions,  and  the  reputed 
possessor  of  many -more. 

In  the  spring  of  1866  Mr.  Drew's  manipulations  of  Erie  cul- 
minated in  an  operation  which  was  at  the  time  regarded  as  a 
masterpiece ;  subsequent  experience  has,  however,  so  improved 
upon  it  that  it  is  now  looked  upon  as  an  ordinary  and  inartistic 
piece  of  what  is  called  "  railroad  financiering,"  a  class  of  opera- 
tions formerly  known  by  a  more  opprnbrimis  namft.  The  stock 
of  the  road  was  then  selling  at  alx)ut  95,  and  the  corporation 
was,  as  usual,  in  debt,  and  in  pressing  need  of  money.  As 
^nal,  also,  it  resorted  to  its  treasurer.  Mr.  Drew  stood  ready 
to  make  the  desired  advances  —  upon  security.  Some  twenty- 
eight  thousand  shares  of  its  own  authorized  stock,  which  had 
never  been  issued,  were  at  the  time  in  the  hands  of  the  com- 
pany, which  also  claimed,  under  the  statutes  of  New  York,  the 
light  of  raising  money  by  the  issue  of  bonds,  convertible,  at  the 
option  of  the  holder,  into  stock.  ('The  twei^ty-eight  thousand 
unissued  shares,  and  bonds  for  three  millions  of  dollars,  con- 
vertible into  stock,  were  placed  by  the  company  in  the  hands 
of  its  treasurer,  as  security  for  a  cash  loan  of  f3,500,000.  - 
The  negotiation  had  been  quietly  effected,  and  Mr.  Drew's 
<sunpaign  now  opened.  Once  more  he  was  short  of  Erie. 
While  Erie  was  buoyant,  —  while  it  steadily  approximated  to 
pw,—  while  speculation  was  rampant,  and  that  outside  public, 
tbe  delight  and  the  prey  of  Wall  Street,  was  gradually  drawn 
■^  bjr  tiie  fascination  of  amassing  wealth  without  labor, — 
etly  and  stealthily,  through  his  agents  and  brokers,  the 
f%  desponding  operator  was  daily  concluding  his  contracts 
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for  the  future  delivery  of  stock  at  current  prices.  At  last  the 
hour  had  come.  Erie  was  rising,  Erie  was  scarce,  the  great  bear 
had  many  contracts  to  fulfill,  and  where  was  he  to  find  the 
stock?  His  victims  were  not  kept  long  in  suspense.  Mr. 
Treasurer  Drew  laid  his  hands  upon  his  collateral.  In  an 
instant  the  bonds  for  three  millions  were  converted  into  an 
equivalent  amount  of  capital  stock,  and  fifty-eight  thousand 
shares,  dumped,  as  it  were,  by  the  cartload  in  Broad  Street, 
made  Erie  as  plenty  as  even  Drew  could  desire.  Before  the 
astonished  bulls  could  rally  their  faculties,  the  quotations  had 
fallen  from  95  to  50,  and  they  realized  that  they  were  hope- 
lessly entrapped. 

The  whole  transaction,  of  course,  was  in  no  respect  more 
creditable  than  any  result^  supposed  to  be  one  of  chance  or 
skill,  which,  in  fact,  is  made  to  depend  upon  the  sorting  of 
a  pack  of  caixls,  the  dosing  of  a  race  horse,  or  the  selling  out 
of  his  powers  by  a  *'  walkist."  But  the  gambler,  the  patron  of 
the  turf,  or  the  pedestrian  represents,  as  a  rule,  himself  alone, 
and  his  character  is  genenilly  so  well  undenstood  as  to  be  a 
warning  to  all  the  world.  The  case  of  the  treasurer  of  a  great 
corporation  is  different.  He  occupies  a  fiduciary  position.  He 
is  a  trustee,  —  a  <,aiardian.  Vast  interests  are  confided  to  his 
care ;  eveiy  shareholder  of  the  corporation  is  his  ward ;  if  it 
is  a  railroad,  the  community  itself  Is  his  cestui  que  trust  But 
passing  events,  ai?(uimulating  more  thickly  with  every  year, 
have  tlioronglily  ci^rrupted  the  public  morals  on  this  subject 
A  directoi*ship  in  certain  great  corporations  has  come  to  be 
regarded  as  a  situation  in  which  to  make  a  fortune,  the  pos- 
session of  which  is  no  longer  dishonorable.  The  method  of 
accumulation  is  Iwth  simjile  and  safe.  It  consists  in  giving 
contractus  as  a  trustee  to  one's  self  as  an  individual,  or  in  specu- 
lating in  the  property  of  one's  cestui  que  trusty  or  in  using  the 
funds  contided  to  one's  charge,  as  treasurer  or  otherwise, 
gamble  with  the  real  owners  of  those  funds  for  their  own  pro 
erty,  and  that  with  cards  packed  in  advance.  The  wards  thei 
selves  expect  their  guardians  to  throw  the  dice  against 
for  their  own  property,  and  are  surpiised,  as  well 
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if  the  dice  are  not  loaded.  These  proceedings,  too,  are  looked 
upon  as  hardly  reprehensible,  yet  they  strike  at  the  very  foun- 
dation of  existing  society.  The  theory  of  representation,  whether 
in  politics  or  in  business,  is  of  the  essence  of  modem  develop- 
ment. Our  whole  system  rests  upon  the  sanctity  of  the  fidu- 
ciary relations.  Whoever  betrays  them,  a  director  of  a  railroad 
no  less  than  a  member  of  Congress  or  the  trustee  of  an  orphans' 
asylum,  is  the  common  enemy  of  every  man,  woman  and  child 
who  lives  under  representative  government.  The  unscrupulous 
director  is  far  less  entitled  to  mercy  than  the  ordinary  gambler, 
combining  as  he  does  the  character  of  the  traitor  with  the  acts 
of  the  thief. 

No  acute  moral  sensibility  on  this  point,  however,  has  for 
some  years  troubled  Wall  Street,  nor,  indeed,  the  country  at 
large.  As  a  result  of  the  transaction  of  1866,  Mr.  Drew  was 
looked  upon  as  having  effected  a  surprisingly  clever  operation, 
and  he  retired  from  the  field  hated,  feared,  wealthy,  and  admired. 
This  episode  of  Wall  Street  history  took  its  place  as  a  brilliant 
success  beside  the  famous  Prairie  du  Chien  and  Harlem  "cor- 
ners," and,  but  for  subsequent  events,  would  soon  have  been 
forgotten.  Its  close  connection,  however,  with  more  important 
though  later  incidents  of  Erie  history  seems  likely  to  preserve 
its  memory  fresh.  Great  events  were  impending;  a  new  man 
was  looming  up  in  the  railroad  world,  introducing  novel  ideas 
and  principles,  and  it  could  hardly  be  that  the  new  and  old 
would  not  come  in  conflict.  Cornelius  Vanderbilt,  commonly 
known  as  Commodore  Vanderbilt,  was  now  developing  his  theory 
of  the  management  of  railroads. 

Bom  in  the  year  1794,  Vanderbilt  was  a  somewhat  older 
•man  than  Drew.  There  are  several  points  of  resemblance  in 
the  early  lives  of  the  two  men,  and  many  points  of  curious 
'Ooiitrast  in  their -characters.  Vanderbilt,.  like  Drew,  was  bom 
in  yexy  humble  circumstances  in  the  State  of  New  York,  and 
like  him  also  received  little  education.  He  began  life  by  ferry- 
'oflf  pawiengwflmd  produce  from  Staten  Island  to  New  York 

laid  the  foundation  of  his  great 
nut  navigation,  and  likewise,  in 
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Street  operators  and  of  certain  persons  from  Boston,  who  sus- 
tained for  the  occasion  the  novel  character  of  railroad  reformers. 
This  party,  it  is  needless  to  say,  was  as  unscrupulous,  and,  as 
the  result  proved,  as  able  as  either  of  the  others ;  it  represented 
nothing  but  a  raid  made  upon  the  Erie  treasury  in  the  interest 
of  a  thoroughly  bankrupt  New  England  corporation,  of  which 
its  members  had  the  control.  The  history  of  this  corporation, 
known  as  the  Boston,  Hartford  &  Erie  Railroad,  —  a  projected 
feeder  and  connection  of  the  Erie,  —  would  be  one  curious  to 
read,  though  very  difficult  to  write.  Its  name  was  synonymous 
with  bankruptcy,  litigation,  fraud,  and  failure.  If  the  Erie  was 
of  doubtful  repute  in  Wall  Street,  the  Boston,  Hartford  &  Erie 
had  long  been  of  worse  than  doubtful  repute  in  State  Street. 
Of  late  years,  under  able  and  persevering,  if  not  scrupulous 
management,  the  bankrupt,  moribund  company  had  been  slowly 
struggling  into  new  life,  and  in  the  spring  of  1867  it  had 
obtained,  under  certain  conditions,  from  the  Commonwealth  of 
Massachusetts,  a  subsidy  in  aid  of  the  construction  of  its  road. 
One  of  the  conditions  imposed  obliged  the  corporation  to  raise 
a  sum  from  other  sources  still  larger  than  that  granted  by  the 
State.  Accordingly,  those  having  the  line  in  charge  looked 
abroad  for  a  victim,  and  fixed  their  eyes  upon  the  Erie. 

As  the  election  day  drew  near,  Erie  was  of  course  for  sale. 
A  controlling  interest  of  stockholders  stood  ready  to  sell  their 
proxies,  with  entire  impartiality,  to  any  of  the  three  contending 
parties,  or  to  any  man  who  would  pay  the  market  price  for 
them.  Nay,  more,  the  attorney  of  one  of  the  contending  parties, 
as  it  afterwards  appeared,  after  an  ineffectual  effort  to  extort 
blackmail,  actually  sold  the  proxies  of  his  principal  to  another 
of  the  contestants,  and  his  doing  so  seemed  to  excite  mirth 
rather  than  surprise.  Meanwhile  the  representatives  of  the 
Eastern  interest  played  their  part  to  admiration.  Taking  ad- 
vantage of  some  Wall  Street  complications  just  then  existing 
between  Vanderbilt  and  Drew,  they  induced  the  fonner  to 
ally  himself  with  them,  and  the  latter  saw  that  his  defn 
inevitable.  Even  at  this  time  the  Vanderbilt  party  cop 
having  recourse,  if  necessary,  to  the  courts,  and  f 
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an  injunction  had  been  prepared,  setting  forth  the  details  of 
the  "  comer "  of  1866.  On  the  Sunday  preceding  the  election 
Drew,  in  view  of  his  impending  defeat,  called  upon  Vanderbilt. 
XEat  gentleman,  thereupon,  very  amicably  read  to  him  the  legal 
documents  prepared  for  his  benefit ;  whereupon  the  ready  treas- 
urer at  once  turned  about,  and,  having  hitherto  been  hampering 
the  Commodore  by  his  beai*  operations,  he  now  agreed  to  join 
hwds  with  him  in  giving  to  the  market  a  strong  upward  tend- 
ency. Meanwhile  the  other  parties  to  the  contest  were  not 
idle.  At  the  same  house,  at  a  later  hour  in  the  day,  Vanderbilt 
explained  to  the  Eastern  adventurers  his  new  plan  of  opera- 
tions, which  included  the  continuance  of  Drew  in  his  director- 
ship. These  gentlemen  were  puzzled,  not  to  say  confounded, 
by  this  sudden  change  of  front.  An  explanation  was  demanded, 
some  plain  language  followed,  and  the  parties  separated,  leaving 
everything  unsettled;  but  only  to  meet  again  at  a  later  hour  at 
the  house  of  Di*ew.  There  Vanderbilt  brought  the  new  men  to 
terms  by  proposing  to  Drew  a  bold  coup  de  maiv^  calculated  to 
throw  them  entirely  out  of  the  direction.  Before  the  parties 
separated  that  night  a  written  agreement  had  been  entered 
into,  providing  that,  to  save  appearjinces,  the  new  board  should 
be  elected  without  Drew,  but  that  immediately  thereafter  a 
vacancy  should  be  created,  and  Drew  chosen  to  fill  it.  He  was 
therefore  to  go  in  as  one  of  two  directors  in  the  Vanderbilt 
interest,  that  gentleman's  nephew,  Mr.  Work,  being  the  other. 

This  programme  was  faithfully  carried  out,  and  on  the  2d  of 
October  Wall  Street  was  at  once  astonished,  by  the  news  of 
the  defeat  of  the  notorious  leader  of  the  bears,  and  bewildered 
by  the  immediate  resignation  of  a  member  of  the  new  board  and 
the  election  of  Drew  in  his  place.  Apparently  he  had  given  in 
his  submission,  the  one  obstacle  to  success  was  removed,  and 
the  ever-victorious  Commodore  had  now  but  to  close  his  fin- 
gieiB  on  his  new  prize.  Virtual  consolidation  on  the  Vanderbilt 
interest  seemed  a  foregone  conclusion. 

•  •••*•«» 

TbB  xm^  '  ^"^  now  impending.    Commodore  Vander- 

~   grasp  Erie.    Erie  was  to  be 
o 
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isolated  and  shut  up  within  the  limits  of  New  York ;  it  was  to 
be  given  over,  bound  hand  and  foot,  to  the  lord  of  the  Central. 
To  perfect  this  pi'ogramme,  the  representatives  of  all  the  com- 
peting lines  met,  and  a  proposition  was  submitted  to  the  Erie 
party  looking  to  a  practical  consolidation  on  certain  terms  of 
the  Pennsylvania  Central,  the  Eiie,  and  the  New  York  Central, 
and  a  division  among  the  contracting  parties  of  all  the  earnings 
from  the  New  York  City  travel.    A  new  illustration  was  thus 
to  be  afforded,  at  the  expense  of  the  ti*ade  and  travel  to  and 
from  the  heart  of  a  continent,  of  George  Stephenson's  famous 
aphorism,   that  where  combination  is  possible  competition  is 
impossible.    The  Erie  party,  however,  represented  that  their 
road  earned  more  than  half  of  the  fund  of  which  they  were 
to  receive  only  one  thiitl.    They  remonstrated  and  proposed 
modifications,  but  their  opponents  were  inexorable.    The  terms 
were  too  liard ;  the  conference  led  to  no  result;  a  ruinous  com- 
petition seemed  impending  as  the  alternative  to  a  fierce  war  of 
doubtful  issue.    Both  parties  now  retired  to  their  camps,  and 
mustered  their  forces  in  preparation  for  the  first  overt  act  of 
hostility.    They  had  not  long  to  wait. 

The  fii*st  open  hostilities  took  place  on  the  17th  of  February. 
For  some  time  Wall  Street  had  been  agitated  with  forebodings 
of  the  coming  hostilities,  but  not  until  that  day  was  recourse  had 
U)  the  courts.  Vanderbilt  had  two  ends  in  view  when  he  sought 
to  avail  himself  of  the  processes  of  law.  In  the  first  place,  Drew's 
long  connection  with  Erie,  and  especially  the  unsettled  transac- 
tions arising  out  of  the  famous  corner  of  1866,  afforded  admirable 
gn)und  for  annoying  offensive  operations  ;  and,  in  the  second 
place,  these  very  proceedings,  by  throwing  his  opponent  on  the 
defensive,  afforded  an  excellent  cover  for  Vanderbilt's  own  trans- 
actions in  Wall  Street.  It  was  essential  to  his  success  to  comer 
Drew,  but  to  corner  Drew  at  all  was  not  easy,  and  to  comer  him. 
in  Krie  was  dilHcult  indeed.  Very  I'ecent  experiences,  of  whicl^ 
Vanderbilt  was  fully  informed,  no  less  than  the  memories 
iHiU),  had  fully  warned  the  public  how  mallifold  and  inj 
ious  wore  the  expedients  through  which  the  coming 
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directors,  and  then  creating  stock  and  issuing  it  to  themselveSy 
in  exchange,  under  the  authority  vested  in  them  by  law.  The 
uncontradicted  history  of  this  transaction,  as  subsequently  set 
forth  on  the  very  doubtful  authority  of  a  leading  Erie  director, 
affords,  indeed,  a  most  happy  illustration  of  brilliant  railroad 
financiering,  whether  true  in  this  case  or  not  The  road,  it  was 
stated,  cost  the  purchasers,  as  financiers,  some  $250,000 ;  as  pro- 
prietors, they  then  issued  in  its  name  bonds  for  two  million  dol- 
lars, payable  to  one  of  themselves,  who  now  figured  as  trustee. 
This  person,  then,  shifting  his  chamcter,  drew  up,  as  counsel  for 
both  parties,  a  contract  leasing  this  road  to  the  Erie  Railway  for 
four  hundred  and  ninety-nine  years,  the  Erie  agreeing  to  assume 
the  bonds ;  reappearing  in  their  original  character  of  Erie  di- 
rectors, these  gentlemen  then  ratified  the  lease,  and  thereafter  it 
only  remained  for  them  to  relapse  into  the  rdle  of  financiers,  and 
to  divide  the  proceeds.  All  this  was  happily  accomplished,  and 
the  Erie  Railway  lost  and  some  one  gained  $140,000  a  year  by 
the  bargain.  The  skillful  actors  in  this  much  shifting  drama 
probably  proceeded  on  the  familiar  tlieory  that  exchange  is  no 
robbery  ;  and  the  expedient  was  certainly  ingenious. 

It  was  not  until  tlie  3d  of  March,  however,  that  any  decisive 
action  was  taken  by  Judge  Barnard  on  either  of  the  petitions 
before  him.  Even  then,  that  in  the  name  of  the  Attorney-General 
was  postponed  for  final  hearing  until  the  10th  of  the  month; 
but,  on  the  application  of  Work,  an  injunction  was  issued  restrain- 
ing the  Erie  l>oard  from  any  new  issue  of  capital  stock,  by  con- 
vei-sion  of  bonds  or  otherwise,  in  addition  to  the  251,058  shares 
appearing  in  the  previous  reports  of  the  road,  and  forbidding  the 
guaranty  by  the  Erie  of  the  bonds  of  any  connecting  line  of  road. 
While  this  last  provision  of  the  order  was  calculated  to  furnish 
food  for  thought  to  the  Boston  party,  matter  for  meditation  was 
supplied  to  Mr.  Drew  by  other  clauses,  which  specially  forbade 
him,  his  agents,  attorneys,  or  brokers,  to  have  any  transactions 
in  Eric,  or  fulfill  any  of  his  contracts  already  entered  into,  until 
he  had  returned  to  the  company  sixty-eight  thousand  shares  of 
capital  stock,  alleged  to  be  the  number  involved  in  the  unsettled 
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tnuLsaction  of  1866,  and  the  more  recent  Buffalo,  Bradford  & 
Pittsburg  exchange.  A  final  hearing  was  fixed  for  the  10th  of 
March  on  both  injunctions. 

Things  certainly  did  not  now  promise  well  for  Treasurer  Drew 
and  the  bear  party.  Vanderbilt  and  the  bulls  seemed  to  arrange 
everything  to  meet  their  own  views  ;  apparently  they  had  but 
to  ask  and  it  was  granted.  If  any  virtue  existed  in  the  processes 
of  law,  if  any  authority  was  wielded  by  a  New  York  court,  it 
now  seemed  as  if  the  veiy  head  of  the  bear  faction  must  needs 
he  converted  into  a  bull  in  his  own  despite,  and  to  his  manifest 
ruin.  He,  in  this  hour  of  his  trial,  wiis  to  be  forced  by  his  ^ 
triumphant  opponent  to  make  Erie  scarce  by  returning  into  its  J 
treasury  sixty-eight  thousand  shares,  —  one  fourth  of  its  whole  j 
capitaf  stock  of  6very  description.  So  far  from  manufacturing/ 
fresh  Erie  and  pouring  it  into  the  street,  he  was  to  be  cornered 
by  a  writ,  and  forced  to  work  his  own  ruin  in  obedience  to  an 
injunction.  Appearances  are,  however,  proverbially  deceptive, 
and  all  depended  on  the  assumption  that  some  virtue  did  exist 
in  the  processes  of  law,  and  that  some  authority  was  wielded  by 
a  New  York  court.  In  spite  of  the  threatening  aspect  of  his 
affairs,  it  was  very  evident  that  the  nerves  of  Mr.  Drew  and  his 
associates  were  not  seriously  affected.  Wall  Street  watched  him 
with  curiosity  not  unmingled  with  alarm  ;  for  this  was  a  con- 
flict of  Titans.  Hedged  all  around  with  oixlers  of  the  court,  sus- 
pended, enjoined,  and  threatened  with  all  manner  of  unlieurd-of 
processes,  with  Yanderbilt's  wealth  standing  like  a  lion  in  his 
path,  and  all  Wall  Street  ready  to  turn  upon  him  and  rend  him, 
—  in  presence  of  all  these  accumulated  terrors  of  the  court  room 
and  of  the  exchange,  the  Speculative  Director  was  not  less  sjxjcu- 
lative  than  was  his  wont.  He  seemed  rushing  on  destruction. 
Day  after  day  he  pursued  the  same  '*  short "  ^  tactics  ;  contract 
after  contract  was  put  out  for  the  future  delivery  of  stock  at 
current  prices,  and  this,  too,  in  the  face  of  a  continually  rising 
market.  Evidently  he  did  not  yet  consider  himself  at  the  end 
of  his  resources. 

1  An  operator  is  said  to  be  **  short  *'  when  he  has  agreed  to  deliver  tliat  which 
he  has  not  got.   He  wagers,  in  fact,  on  a  fall. 
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It  was  equally  evident,  however,  that  he  had  not  much  time 
to  lose.  It  was  now  the  3d  of  March,  and  the  anticipated 
^^  corner ''  might  be  looked  for  about  the  1 0th.  As  usual,  some 
light  skirmishing  took  place  as  a  prelude  to  the  heavy  shock  of 
decisive  battle.  The  Erie  party  very  freely  and  openly  expressed 
a  decided  hick  of  respect,  and  something  approaching  contempt, 
for  the  purity  of  that  particular  fragment  of  the  judicial  ermine 
which  was  supposed  to  adorn  the  person  of  Mr.  Justice  Barnard. 
They  did  not  pretend  to  conceal  their  conviction  that  this  mag^ 
istrate  was  a  piece*  of  the  Vanderbilt  property,  and  they  very 
plainly  announced  their  intention  of  seeking  for  justice  elsewhere. 
With  this  end  in  view  they  betook  themselves  to  their  own  town 
of  Binghamton,  in  the  county  of  Broome,  where  they  duly  pre- 
sented themselves  before  Mr.  Justice  Balcom,  of  the  Supreme 
Court.  Tlie  existing  judicial  system  of  New  York  divides  the 
State  into  eight  distinct  districts,  each  of  which  has  an  inde- 
pendent Supreme  Court  of  four  judges,  elected  by  the  citizens  of 
that  district.  The  first  district  alone  enjoys  five  judges,  the 
fifth  being  the  Judge  Barnard  already  referred  to.  These  local 
judjjfes,  liowcver,  are  clothed  with  certain  equity  powers  in  actions 
(commenced  bcfoi*e  them,  which  run  throughout  the  State.  As 
one  subject  of  litigation,  thei*efore,  might  affect  many  individualsi 
cai^h  of  whom  might  initiate  legal  proceedings  before  any  of  the 
tliirtv-thivc  judges;  which  judge  again  might  forbid  proceed- 
ings lH»fore  any  or  all  of  the  other  judges,  or  issue  a  stay  of  pro- 
I'eedings  in  suits  alreiidy  commenced,  and  then  proceed  to  make 
onh»i*s,  to  c(^ns()li<hite  actions,  and  to  issue  process  for  contempti 
-  -it  was  not  iiuprolKihK*  that,  sooner  or  later,  strange  and  dis- 
graceful contlicts  of  authority  would  arise,  and  that  the  law  would 
fall  into  contempt.  Such  a  system  can,  in  fact,  l)e  sustained  only 
HO  long  as  coindinate  judges  use  the  delicate  powers  of  equity 
with  a  cjiicful  regard  to  private  rights  and  the  dignity  of  the 
law,  and  tluTi'foiv,  more  than  any  wliich  has  ever  been  devised, 
it  calls  for  a  high  average  of  learning,  dignity,  and  personal 
character  in  the  occupants  of  the  K'nch.  When,  therefore,  the 
erniini'  of  (he  yul/s  is  llnng  into  the  kennel  of  party  politics  and 
I »«'N  «»  !»«»»■•  «»f  thi»  spoils  of  political  victory;  when  by  anj 
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chance  partisanship,  brutalityv  a.nd  corruption  become  the  quali- 
ties which  especially  recommend  the  successful  aspirant  to  judi- 
cial honors,  then  the  system  described  will  be  found  to  furnish 
peculiar  facilities  for  the  display  of  these  characteristics. 

All  this,  however,  was  mere  skirmishing,  and  now  the  decisive 

engagement  was  near  at  hand.    The  plans  of  the  Erie  ring  were 

fflatured,  and,  if  Commodore  Vanderbilt  wanted  the  stock  of 

their  road,  they  were  prepared  to  let  him  have  all  he  desired. 

As  usual  the  Erie  treasury  was  at  this  time  deficient  in  funds. 

Ab  usual,  also,  Daniel  Drew  stood  ready  to  advance  all  the 

funds  required,  —  on  proper  security.    One  kind  of  security, 

and  only  one,  the  company  was  disposed  at  this  time  to  offer, 

—its  convertible  bonds  under  a  pledge  of  conversion.    The 

company  could  not  issue  stock  outright,  in  any  case,  at  less 

than  par ;   its  bonds  bore  interest  and  were   useless   on  the 

street;  an  issue  of  convertible  bonds  was  another  name  for  an 

issue  of  stock  to  be  sold  at  market  rates.    The  treasurer  readily 

agreed  to  find  a  purchaser,  and,  in  fact,  he  himself  stood  just 

then  in  pressing  need  of  some  scores  of  thousands  of  shares. 

Already  at  the  meeting  of  the  Board  of  Directors,  on  the  19th 

of  February,  a  very  deceptive  account  of  the  condition  of  the 

load,  jockeyed  out  of  the  general  superintendent,  had  b^en  read 

and  made  public ;  the  increased  depot  facilities,  the  "projected 

double  track,  and  the  everlasting  steel  rails,  had  been  made  to 

do  vigorous  duty ;  and  the  board  had,  in  the  vaguest  and  most 

general  language  conceivable,  clothed  the  Executive  Committee 

vith  full  power  in  the  premises.  .  .  .  Immediately  after  the  Board 

rf  Directors  adjourned  a  meeting  of  the  Executive  Committee 

WIS  held,  and  a  vote  to  issue  at  once  convertible  bonds  for  ten 

millions  gave  a  meaning  to  the  very  ambiguous  language  of 

the  directors'  resolve ;  and  thus,  when  apparently  on  the  very 

threshold  of  his  final  triumph,  this  mighty  mass  of  one  hundred 

thousand  shares  of  new  stock  was  hanging  like  an  avalanche 

firer  the  head  of  Vanderbilt. 

The  Executive  Committee  had  voted  to  sell  the  entire  amount 
rf  these  bonds  at  not  less  than  72^.    Five  millions  were  placed 
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upon  the  market  at  once,  and  Mr.  Drew's  broker  became  the 
purchaser,  Mr.  Drew  giving  him  a  written  guaranty  against 
loss,  and  being  entitled  to  any  profit.  It  was  all  done  in  ten 
minutes  after  the  committee  adjourned,  —  the  bonds  issued, 
their  conversion  into  stock  demanded  and  complied  with,  and 
certificates  for  fifty  thousand  shares  deposited  in  the  broker's 
safe,  subject  to  the  orders  of  Daniel  Drew.  There  they  remained 
until  the  29th,  when  they  were  issued,  on  his  requisition,  to 
certain  others  of  that  gentleman's  army  of  brokers,  much  as 
ammunition  might  be  issued  before  a  general  engagement. 
Three  days  later  came  the  Barnard  injunction,  and  Erie  sud- 
denly rose  in  the  market.  Then  it  was  determined  to  bring  up 
the  reserves  and  let  the  eager  bulls  have  the  other  five  millions. 
The  history  of  this  second  issue  was,  in  all  respects,  an  episode 
worthy  of  Erie,  and  deserves  minute  relation.  It  was  decided 
upon  on  the  3d,  but  before  the  bonds  were  converted  Barnard's 
injunction  had  been  served  on  every  one  connected  with  the 
Erie  Road  or  with  Daniel  Drew.  The  10th  was  the  return  day 
of  the  writ,  but  the  Erie  operators  needed  even  less  time  for 
their  deliberations.  Monday,  the  9th,  was  settled  upon  as  the 
day  upon  which  to  defeat  the  impending  "  comer."  The  night 
of  Saturday,  the  7th,  was  a  busy  one  in  the  Erie  camp.  While 
one  set  of  counsel  and  clerks  were  preparing  affidavits  and 
prayers  for  strange  writs  and  injunctions,  the  enjoined  vice 
president  of  the  road  was  busy  at  home  signing  certificates  of 
stock,  to  be  ready  for  instant  use  in  case  a  modification  of  the 
injunction  could  be  obtained,  and  anotlier  set  of  counsel  wns  in 
immediate  attendance  on  the  leaders  themselves.  Mr.  Groesbeck, 
the  chief  of  the  Drew  brokers,  being  himself  enjoined,  secured 
elsewhere,  after  one  or  two  failures,  a  purchaser  of  the  bonds, 
and  took  him  to  the  house  of  the  Erie  counsel,  where  Drew 
and  other  directors  and  brokers  then  were.  There  the  terms  of 
the  nominal  sale  were  agreed  upon,  and  a  contract  was  drawn 
up  transferring  the  bonds  to  this  man  of  straw,  who  in  return 
gave  Mr.  Drew  a  full  power  of  attorney  to  convert  or  otherwise 
dispose  of  the  bonds,  in  the  form  of  a  promissory  note  for  thai: 
purchase  money.    Mr.  Groesbeck,  meanwhile,  with  the  feur 
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towards  conversion  had  been  taken ;  the  certificates  of  stock 
were  beyond  the  control  of  an  injunction.  During  the  aftei^ 
noon  of  the  same  day  the  convertible  bonds  were  found  upon 
the  secretary's  desk,  whei*e  they  had  been  placed  by  Mr.  Belden, 
the  partner  in  business  of  Director  James  Fisk,  Jr.;  £he  cer- 
tificates were  next  seen  in  Broad  Street. 

Before  launching  the  bolt  thus  provided,  the  conspirators 
had  considered  it  not  unadvisable  to  cover  their  proceedings,  if 
they  could,  with  some  form  of  law.  This  probably  was  looked 
upon  as  an  idle  ceremony,  but  it  could  do  no  harm;  and  per- 
haps their  next  step  was  dictated  by  what  has  been  called  "a 
decent  respect  for  the  opinions  of  mankind,"  combined  with 
a  profound  contempt  for  judges  and  courts  of  law. 

Early  on  the  morning  of  the  9th  Judge  Gilbert,  a  highly 
respected  magistrate  of  the  Second  Jiidicial  District,  residing 
in  Brooklyn,  was  waited  upon  by  one  of  the  Erie  counsel,  who 
desired  to  initiate  before  him  a  new  suit  in  the  Erie  litigation, 
—  this  time,  in  the  name  of  the  Saturday  evening  purchaser  of 
bonds  and  maker  of  affidavits.  A  writ  of  mandamus  was  asked 
for.  This  writ  clearly  did  not  lie  in  such  a  case ;  the  magistrate 
very  properly  declined  to  grant  it,  and  the  only  wonder  is  that 
counsel  should  have  applied  for  it.  New  counsel  were  then 
hurriedly  summoned,  and  a  new  petition,  in  a  fresh  name,  was 
presented.  This  petition  was  for  an  injunction,  in  the  name  of 
Belden,  the  partner  of  Mr.  Fisk,  and  the  documents  then  and 
there  presented  were  probably  as  eloquent  an  exposure  as  could 
possibly  have  been  penned  of  the  lamentable  condition  into 
which  the  once  honored  judiciary  of  New  York  had  fallen. 
The  petition  alleged  that  some  time  in  February  certain  per- 
sons, among  whom  was  especially  named  George  G.  Barnard,  — ^ 
the  justice  of  the  Supreme  Court  of  the  First  District,  —  had 
entered  into  a  combination  to  speculate  in  the  stock  of  the 
Erie  Railway,  and  to  use  the  process  of  the  courts  for  the  pur- 
pose of  aiding  their  speculation ;  *^  and  that,  in  furthetaaoe  <i$i 
the  plans  of  this  combination,"  the  actions  in  Work*»  i 
had  been  commenced  before  Barnard,  who,  the  connflel  f^ 
was  then  issuing  injunctions  at  the  rate  of  half  a  don 
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It  is  impossible  by  any  criticism  to  do  justice  to  such  audacity 
as  this :  the  dumb  silence  of  amazement  is  the  only  fitting  com- 
mentary. Apparently,  however,  nothing  that  could  be  stated 
of  his  colleague  across  the  river  exceeded  the  belief  of  Judge 
Gilbert,  for,  after  some  trifling  delays  and  a  few  objections  on 
the  part  of  the  judge  to  the  form  of  the  desired  order,  the  Erie 
counsel  hurried  away,  and  returned  to  New  York  with  a  new 
injunction,  restraining  all  the  parties  to  all  the  other  suits  from 
further  proceedings,  and  from  doing  any  acts  in  '*•  furtherance 
of  said  conspiracy " ;  —  in  one  paragraph  ordering  the  Erie 
directors,  except  Work,  to  continue  in  the  discharge  of  their 
duties,  in  direct  defiance  of  the  injunction  of  one  judge,  and  in 
the  next,  wiih  an  equal  disregard  of  another  judge,  forbidding 
the  directors  to  desist  from  converting  bonds  into  stock.  Judge 
Gilbert  having,  a  few  houra  before  signing  this  wonderful  order, 
refused  to  issue  a  writ  of  mandamus^  it  may  be  proper  to  add 
that  the  process  of  equity  here  resorted  to,  compelling  the 
performance  of  various  acts,  is  of  recent  invention,  and  is 
known  as  a  **  mandjitory  injunction." 

All  was  now  ready.  The  Drew  party  were  enjoined  in  every 
direction.  One  magistrate  had  forbidden  them  to  move,  and 
another  magistrate  had  ordered  them  not  to  stand  still.  If  tlie 
Erie  board  held  meetings  and  transacted  business,  it  violated 
one  injunction  ;  if  it  abstained  from  doing  so,  it  violated  another. 
By  the  further  converaion  of  bonds  into  stock  pains  and  penalties 
would  be  incurred  at  the  hands  of  Judge  Barnard ;  the  refusal 
to  convert  would  be  an  act  of  disobedience  to  Judge  Gilbert. 
Strategically  considered,  the  position  could  not  be  improved, 
and  Mr.  Drew  and  his  friends  were  not  the  men  to  let  the  golden 
moment  escape  them.  At  once,  before  a  new  injunction  could 
be  obtained,  even  in  New  York,  fifty  thousand  shares  of  new 
Erie  stock  were  flung  upon  the  market.  That  day  Erie  was 
baoyant,  —  Vanderbilt  was  purchasing.  His  agents  caught  at 
the  new  stock  as  eagerly  as  at  the  old,  and  the  whole  of  it  was 
afaBOibed  before  its  oriffin  was  suspected,  and  almost  without  a 
lalter  ia  i  'resh  certificates  appeared,  and 

e  tmi  that  day  opened  at  80  and 
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risen  rapidly  to  83,  while  its  rise  even  to  par  was  predicted ; 
suddenly  it  faltered,  fell  off,  and  then  dropped  suddenly  to  71. 
Wall  Street  had  never  been  subjected  to  a  greater  shock,  and 
the  market  reeled  to  and  fro  like  a  drunken  man  between  these 
giants,  as  they  hurled  about  shares  by  the  tens  of  thousands, 
and  money  by  the  million.  When  night  put  an  end  to  the  con- 
flict, Erie  stood  at  78,  the  shock  of  battle  was  over,  and  the 
astonished  brokers  drew  breath  as  they  waited  for  the  events 
of  the  morrow.  The  attempted  "corner"  was  a  failure,  and 
Drew  was  victorious,  —  no  doubt  existed  on  that  point.  The 
question  now  was,  could  Vanderbilt  sustain  himself?  In  spite 
of  all  his  wealth,  must  he  not  go  down  before  his  cunning 
opponent? 

The  morning  of  the  11th  found  the  Erie  leaders  still  trans- 
acting business  at  the  office  of  the  corporation  in  West  Street. 
It  would  seem  that  these  gentlemen,  in  spite  of  the  glaring 
contempt  for  the  process  of  the  courts  of  which  they  had  been 
guilty,  had  made  no  arrangements  for  an  orderly  retreat  beyond 
the  jurisdiction  of  the  tribunals  they  had  set  at  defiance.  They 
were  speedily  roused  from  their  real  or  affected  tranquillity  by 
trustworthy  intelligence  that  processes  for  contempt  were  already 
issued  against  them,  and  that  their  only  chance  of  escape  from 
incarceration  lay  in  precipitate  flight.  At  ten  o'clock  the  aston- 
ished police  saw  a  throng  of  panic-stricken  railway  directors,  — 
looking  more  like  a  frightened  gang  of  thieves,  disturbed  in  the 
division  of  their  plunder,  than  like  the  wealthy  representatives 
of  a  great  corporation,  —  rush  headlong  from  the  doors  of  the 
Erie  office,  and  dash  off  in  the  direction  of  the  Jersey  ferry.  In 
their  hands  were  packages  and  files  of  papers,  and  their  pockets 
were  crammed  with  assets  and  securities.  One  individual  bore 
away  with  him  in  a  hackney  coach  bales  containing  six  millions 
of  dollars  in  greenbacks.  Other  members  of  the  board  followed 
under  cover  of  the  night;  some  of  them,  not  daring  to  expose 
themselves  to  the  publicity  of  a  ferry,  attempted  to  oross  in 
open  boats  concealed  by  the  darkness  and  a  March  fog.  T 
directors,  who  lingered,  were  arrested;  but  a  majority  ( 
Executive  Committee  collected  at  the  Erie  Station 
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City,  and  there,  free  from  any  apprehension  of  Judge  Barnard's 
pursuing  wrath,  proceeded  to  the  transaction  of  business. 

Meanwhile,  on  the  other  side  of  the  river,  Vanderbilt  was 
struggling  in  the  toils.  As  usual  in  these  Wall  Street  opera- 
tions, there  was  a  grim  humor  in  the  situation.  Had  Vanderbilt 
failed  to  sustain  the  market,  a  financial  collapse  and  panic  must 
have  ensued  which  would  have  sent  him  to  the  wall.  He  had 
sustained  it,  and  had  absorbed  a  hundred  thousand  shares  of 
Erie.  Thus  when  Drew  retired  to  Jersey  City  he  carried  with 
him  seven  millions  of  his  opponent's  money,  and  the  Commodore 
had  freely  supplied  the  enemy  with  the  sinews  of  war.  He  had 
grasped  at  Erie  for  his  own  sake,  and  now  his  opponents  deri- 
sively promised  to  rehabilitate  and  vivify  the  old  road  with  the 
money  he  had  furnished  them,  so  as  more  efifectually  to  com- 
pete with  the  lines  which  he  already  possessed.  Nor  was  this 
all.  Had  they  done  as  they  loudly  claimed  they  meant  to  do, 
Vanderbilt  might  have  hugged  himself  in  the  faith  that,  after 
all,  it  was  but  a  question  of  time,  and  the  prize  would  come  to 
him  in  the  end.  He,  however,  knew  well  enough  that  the  most 
pressing  need  of  the  Erie  people  was  money  with  which  to  fight 
him.  With  this  he  had  now  furnished  them  abundantly,  and  he 
must  have  felt  that  no  scruples  would  prevent  their  use  of  it. 

Vanderbilt  had,  however,  little  leisure  to  devote  to  the  enjoy- 
ment of  the  humorous  side  of  his  position.  The  situation  was 
alarming.  His  opponents  had  carried  with  them  in  their  flight 
seven  millions  in  currency,  which  were  withdrawn  from  circula- 
tion. An  artificial  stringency  was  thus  created  in  Wall  Street, 
and,  while  money  rose,  stocks  fell,  and  unusual  margins  were 
called  in.  Vanderbilt  was  carrying  a  fearful  load,  and  the  least 
want  of  confidence,  the  faintest  sign  of  faltering,  might  well 
bring  on  a  crash.  He  already  had  a  hundred  thousand  shares 
of  Erie,  not  one  of  which  he  could  sell.  He  was  liable  at  any 
time  to  be  called  upon  to  carry  as  much  more  as  his  opponents, 
skilled  by  long  practice  in  the  manufacture  of  the  article,  might 
see  fit  to  produce.  Opposed  to  him  were  men  who  scrupled  at 
nothing,  and  who  knew  every  in  and  out  of  the  money  market. 
With  every  look  and  every  gesture  anxiously  scrutinized,  a 
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position  more  trying  than  his  can  hardly  be  conceived.  It  is 
"^fte4i  known  from  what  source  he  drew  the  vast  sums  which 
enabled  him  to  surmount  his  difficulties  with  such  apparent 
ease.  His  nerve,  however,  stood  liim  in  at  least  as  good  stead 
as  his  financial  resources.  Like  a  great  general,  in  the  hour  of 
trial  he  inspired  confidence.  While  fighting  for  life  he  could 
"talk  horse"  and  play  whist.  The  manner  in  which  he  then 
emerged  from  his  troubles,  serene  and  confident,  was  as  extraor- 
dinary as  the  financial  resources  he  commanded. 

Meanwhile,  before  turning  to  the  tide  of  battle,  which  now 
swept  away  from  the  courts  of  law  into  the  halls  of  legislation, 
there  are  two  matters  to  be  disposed  of;  the  division  of  the 
spoils  is  to  be  recounted,  and  the  old  and  useless  lumber  of 
conflict  must  be  cleared  away.  The  division  of  profits  accruing 
to  Mr.  Treasurer  Drew  and  his  associate  directors,  acting  as 
individuals,  was  a  fit  conclusion  to  the  stock  issue  just  described. 
The  bonds  for  five  millions,  after  their  conversion,  realized  nearly 
four  millions  of  dollars,  of  which  •4<3,625,000  passed  into  the 
treasury  of  the  company.  The  trustees  of  the  stockholders  had 
therefore  in  this  case  secured  a  profit  for  some  one  of  9^375,000. 
Confidence  in  the  good  faith  of  one's  kind  is  very  commendable, 
but  possession  is  nine  points  of  the  law.  Mr.  James  Fisk,  Jr., 
through  whom  the  sales  were  mainly  effected,  declined  to  make 
any  payments  in  excess  of  the  $3,025,000,  until  a  division  of 
profits  was  agreed  upon.  It  seems  that,  by  virtue  of  a  paper 
signed  by  Mr.  Drew  as  early  as  the  19th  of  February,  Gould, 
Fisk,  and  othei*s  were  entitled  to  one  half  the  profits  he  should 
make  "  in  certain  transactions."  What  these  transactions  were, 
or  whether  the  official  action  of  Directors  Gould  and  Fisk  was 
in  any  way  influenced  by  the  signing  of  this  document,  does 
not  appear.  Mr.  Fisk  now  gave  Mr.  Drew,  in  lieu  of  cash,  his 
uncertified  check  for  the  surplus  $375,000  remaining  from  this 
transa(;ti()n,  with  stock  as  collateral  amounting  to  about  the 
half  of  that  sum.  With  this  settlement,  and  the  redemption  of 
the  collateral,  Mr.  Drew  was  fain  to  be  content.  Seven  *" 
afterwards  he  still  retained  possession  of  the  UDCf 
in  the  payment  of  which,  if  presented,  he 
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no  great  confidence.  Everything,  however,  showed  conclusively 
the  advantage  of  operating  from  interior  lines.  While  the  Erie 
treasury  was  once  more  replete,  three  of  the  persons  who  luid 
been  mainly  instrumental  in  filling  it  had  not  suffered  in  the 
transaction.  The  treasurer  was  richer  by  $180,000  directly,  and 
he  himself  only  knew  by  how  much  more  incidenttiUy.  In  like 
manner  his  faithful  adjutants  had  profited  to  an  amount  as 
much  exceeding  $60,000  each  as  their  sagacity  had  led  them  to 
provide  for. 

When  the  Vanderbilt  counsel  moved  to  fix  a  day  on  which 
their  opponents  should  show  cause  why  a  receiver  of  the  pro- 
ceeds of  the  last  overissue  of  stock  should  not  be  appointed, 
the  judge  astonished  the  petitioners  by  outstripping  their  eager- 
ness, and  appointing  Vanderbilt's  own  son-in-law  receiver  on 
the  spot.  Then  followed  a  fierce  altercation  in  court,  in  which 
bench  and  bar  took  equal  part,  and  which  closed  with  the  not 
unusual  threat  of  impeaching  the  presiding  judge.  .  .  .  When 
Mr.  John  B.  Haskin  was  placed  upon  the  stand,  there  ensued  a 
scene  which  Barnard  himself  not  inaptly  chanicterized  the  next 
day  as  **  outrageous  and  scandalous,  and  insulting  to  the  court." 
Upon  this  occasion  the  late  Mr.  James  T.  Brady  seemed  to  be 
on  the  verge  of  a  personal  collision  with  the  witness  in  open 
court ;  the  purity  of  the  presiding  magistrate  was  impugned, 
his  venality  openly  implied  through  a  long  cross-examination, 
and  the  witness  acknowledged  that  he  had  himself  in  the  course 
of  his  career  undertaken  for  money  to  influence  the  mind  of  the 
judge  privately  "on  the  side  of  right."  All  the  scandals  of  the 
practice  of  the  law,  and  the  private  immoralities  of  lawyers, 
were  dragged  into  the  broad  light  of  day  ;  the  whole  system  of 
favored  counsel,  of  private  argument,  of  referees,  and  of  unblush- 
ing extortion,  was  freely  discussed.  .  .  .  On  a  subsequent  day 
the  judge  himself  made  inquiries  as  to  a  visit  of  two  of  the 
directors  to  one  gentleman  supposed  to  have  peculiar  influence 
over  tfae  judicial  mind,  and  evinced  great  familiarity  with  the 

^Otiftti  vied  on,  and  even  showed  some  disposition 

initely  into  periodical  literature.  .  .  . 
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Kent  had  once  presided.  His  great  authority  was  still  cited 
there,  the  halo  which  surrounds  his  name  still  shed  a  gloiy 
over  the  bench  on  which  he  had  sat,  and  yet  these,  his  imme- 
diate successors,  could 

On  that  high  mountain  cease  to  feed, 
And  batten  on  this  raoor. 


II 

It  is  now  necessary  to  return  to  the  real  field  of  operations, 
which  had  ceased  on  the  morning  of  the  11th  of  March  to  be 
in  the  courts  of  law.  As  the  arena  widened  the  proceedings 
became  more  complicated  and  more  difficult  to  trace,  embracing 
as  they  did  the  legislatures  of  two  States,  neither  of  them  famed 
for  purity.  In  the  fii-st  shock  of  the  catastrophe  it  was  actually 
believed  that  Commodore  Vanderbilt  contemplated  a  resort  to 
open  violence  and  acts  of  private  war.  Tliere  were  intimations 
that  a  scheme  had  been  matured  for  kidnapping  certain  of  the 
Krie  directors,  including  Mr.  Drew,  and  bringing  them  by  force 
within  reach  of  Judge  Barnard's  process.  It  appeared  that  on 
tlie  16th  of  March  some  fifty  individuals,  subsequently  described, 
in  an  affidavit  filed  for  the  special  benefit  of  Mr.  Justice  Barnard, 
as  '^  disorderly  characters,  commonly  known  as  roughs,"  crossed 
by  the  Pavonia  Ferry  and  took  possession  of  the  Erie  depot 
From  their  convei-sation  and  inquiries  it  was  divined  that  they 
came  intending  to  "  co[)p ''  Mr.  Drew,  or,  in  plainer  phraseology, 
to  take  him  by  force  to  New  York ;  and  that  they  expected  to 
receive  the  sum  of  -^50,000  as  a  reward  for  so  doing.  The  exiles 
at  once  loudly  chai'ged  Vanderbilt  himself  with  originating  thia 
blundering  scheme.  They  simulated  intense  alarm.  From  day 
to  day  new  panics  were  started,  until,  on  the  19th,  Drew  was 
secreted,  a  standing  army  wiw  organized  from  the  employees  of 
the  road,  and  a  small  navy  equipped.  The  alarm  spread  through 
Jersey  City  ;  the  militia  was  held  in  readiness ;  in  the  evening 
the  stores  were  closed  and  the  citizens  began  to  arm;  while  a 
garrison  of  about  one  hundred  and  twenty-five  men  intrendiar 
themselves  around  the  directors,  in  their  hotel.    On  the  2 
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there  was  another  alarm,  and  the  fears  of  an  attack  continueil, 
with  lengthening  intervals  of  quiet,  until  the  31st,  wlien  the 
guard  was  at  last  withdrawn.  It  is  impossible  to  sup{)()8e  that 
Vanderbilt  ever  had  any  knowledge  of  this  ridiculous  episode 
or  of  its  cause,  except  through  the  press.  A  band  of  rullians 
may  have  crossed  the  ferry,  intending  to  kidnap  Drew  on  spec- 
ulation ;  but  to  suppose  that  the  shrewd  and  energetic  Commo- 
dore ever  sent  them  to  go  gaping  about  a  station,  ignorant  both 
of  the  person  and  the  whereabouts  of  him  they  sought  would 
be  to  impute  to  Vanderbilt  at  once  a  crime  and  a  blunder.  Such 
botching  bears  no  trace  of  his  clean  handiwork. 

The  first  serious  effort  of  the  Erie  party  was  to  intrench  itself 
in  New  Jersey ;  and  here  it  met  with  no  opposition.  A  bill 
making  the  Erie  Railway  Company  a  corj)oration  of  New  Jersey, 
with  the  same  powers  they  enjoyed  in  New  York,  was  hurried 
through  the  legislature  in  the  space  of  two  hours,  and,  after  a 
little  delay,  signed  by  the  Governor.  The  astonished  citizens 
of  the  latter  State  saw  their  famous  broad-gauge  road  thus  meta- 
morphosed before  their  eyes  into  a  denizen  of  the  kingdom  of 
Camden  and  Amboy.  Here  was  another  dreadful  hint  to  Wall 
Street.  What  further  issues  of  stock  might  become  legal  under 
this  charter,  how  the  tenure  of  the  present  Board  of  Directors 
might  be  altered,  what  curious  legal  complications  might  arise, 
were  questions  more  easily  put  than  satisfactorily  answered. 
The  region  of  possibilities  was  considerably  extended.  The  new 
act  of  incorporation,  however,  was  but  a  precaution  to  secure 
for  the  directors  of  the  Erie  a  retreat  in  case  of  need ;  the  real 
field  of  conflict  lay  in  the  legislature  of  New  York,  and  here 
Vanderbilt  was  first  on  the  g^round. 

One  favorite  method  of  procedure  at  Albany  is  tlirough  the 
appointment  of  committees  to  investigate  the  afTaii^s  of  wealthy 
oorporations.  The  stock  of  some  gresit  company  is  manipulated 
till  it  flnctnates  violently,  as  was  the  case  witli  Pacific  Mail 
in  1867.  Forthwith  some  member  of  the  Assembly  rises  and 
calls  for  a  committee  of  investigation.  The  instant  the  game 
is  afoot,  a  rush  is  made  for  poi  mittee.    The 
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of  private  inquiry  which  involved  further  visits  to  Jersey  City. 
Naturally  enough,  Mr.  Drew  and  his  associates  took  it  into 
their  heads  that  the  man  wanted  to  1x3  hought,  and  even  ailirnied 
subsequently  that,  at  one  interview,  he  had  in  [)retty  broad  terms 
offered  himself  for  sale.    It  has  not  been  distinctly  stated  in 
evidence  by  any  one  that  an  attempt  was  made  on  his  purity  or 
on  that  of  his  public-spirited  son;  and  it  is  diilicult  to  Ix'lieve 
that  one  who  came  to  New  York  so  full  of  high  j)urj)ose  could 
have  been  sufficiently  corrupted  by  metropolitan  influence-s  to 
receive   bribes   from   both   sides.     Whether  lie  did  so  or  not 
his  proceedings  were  terribly  suggestive  as  regai-ds  h»giHlativo 
morality  at  Albany.    Here  was  a  senator,  a  memlHT  of.  a  com- 
mittee of  investigation,  rousing  gamblers  from  their  beds  at 
early  hours  of  the  morning  to  hold  interviews  in  the  faro-bank 
parlor  of  the  establishment,  and  to  give  "  points  "  on  which  to 
operate  upon  the  joint  account.    Even  then  the  wretched  cnjuture 
could  not  even  keep  faith  with  his  vciy  *'i)alH";  he  wrote  to 
them  to  "go  it  heavy  "  for  Drew,  and  then  himself  went  over  to 
Vanderbilt, — he  made  agreements  to  share  i)roiits  and  tluai  sul)- 
mitted  to  exposure  sooner  than  meet  his  part  of  the  loss.    A 
man  more  thoroughly,  shamefacedly  contemptible  and  conupt,-  - 
a  more  perfect  specimen  of  a  legislator  on  sale  haggling  for  his 
own  price,  eould  not  well  exist.    In  this  case  he  cheated  every 
one,  including  himself.    Accident  threw  great  opportunities  in 
his  way.    On  the  31st  the  draft  of  a  proposed  report,  (jxonerat* 
iog  in  great  measure  the  Drew  faction,  was  rea^l  to  him  by  an 
attociate,  to  which  he  not  only  made  no  objection,  but  was  even 
imderstood  to  assent.    On  the  same  day  another  report  wim  read 
in  his  presence,  strongly  denouncing  the  Drew  faction,  sustain- 
ing to  the  follest  extent  the  charges  made  against  it,  and  charac- 
terizing its  conduct  as  corrupt  and  disgrar^eful.    Each  r<;port 
vas  signed  by  two  of  his  associates,  and  Mr.  Mattoon  found 
Umself  in  the  position  of  holding  the  Ijalance  of  jK^wer  ;  whi(;l)- 
ever  report  be  signed  would  be  the  reprjrt  of  the  committee.    He 
cxpicssed  a  desire  to  think  the  matter  oven    It  is  natural  to 
appose  that,  in  his  eagerness  to  gain  information  privately,  Mr. 
Hrttoon  had  not  confined  his  unofficial  visits  to  the  Drew  camp. 
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is  reported  to  have  received  $100,000_from  one  side  "  to  influ- 
ence legislation,"  and  to  have  subsequently  received  $70,000 
from  the  other  side  to  disappear  with  the  money;  which  he 
accordingly  did,  and  thereafter  became  a  gentleman  of  elegant 
leisure.  One  senator  was  openly  charged  in  the  columns  of  the 
press  with  receiving  a  bribe  of  $20,000  from  one  side,  and  a 
second  bribe  of  $15,000  from  the  other;  but  Mr.  Gould's  foggy 
mental  condition  only  enabled  him  to  be  "  perfectly  astounded  " 
at  the  action  of  this  senator,  though  he  knew  nothing  of  any 
such  transactions.  Other  senators  were  blessed  with  a  sudden 
accession  of  wealth,  but  in  no  case  was  there  any  jot  or  tittle 
of  proof  of  bribery.  Mr.  Gould's  rooms  at  the  Develin  House 
overflowed  with  a  joyous  company,  and  his  checks  were  numer- 
ous and  heavy;  but  why  he  signed  them,  or  what  became  of 
them,  he  seemed  to  know  less  than  any  man  in  Albany.  This 
strange  and  expensive  hallucination  lasted  until  about  the  mid- 
dle of  April,  when  Mr.  Gould  was  happily  restored  to  his  nor- 
mal condition  of  a  shrewd,  acute,  energetic  man  of  business; 
nor  is  it  known  that  he  has  since  experienced  any  relapse  into 
financial  idiocy. 

About  the  period  of  Mr.  Gould's  arrival  in  Albany  the  tide 
turned,  and  soon  began  to  flow  strongly  in  favor  of  Erie  and 
against  Vanderbilt.  How  much  of  this  was  due  to  the  skillful 
manipulations  of  Gould,  and  how  much  to  the  rising  popular 
feeling  against  the  practical  consolidation  of  competing  lines, 
cannot  be  decided.  The  popular  protests  did  indeed  pour  in 
by  scores,  but  then  again  the  Erie  secret-service  money  poured 
out  like  water.  Yet  Mr.  Gould's  task  was  sufficiently  difficult. 
After  the  adverse  report  of  the  Senate  Committee,  and  the 
decisive  defeat  of  the  bill  introduced  into  the  Assembly,  any 
favorable  legislation  seemed  almost  hopeless.  Both  Houses 
were  committed.  Vanderbilt  had  but  to  prevent  action,  —  to 
keep  things  where  they  were,  and  the  return  of  his  opponents 
to  New  York  was  impracticable,  unless  with  his  consent;  he 
appeared,  in  fact,  to  be  absolute  master  of  the  situation.  It 
seemed  almost  impossible  to  introduce  a  bill  in  the  face  of  his 
great  influence,  and  to  navigate  it  through  the  many  stages 
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of  legislative   action  and  executive  approval,  without  some- 
where giving  liim  an  opportunity  to  defeat  it.    This  was  the  task 
Gould  had  before  him,  and  he  accomplished  it.    On  the  13th 
of  April  a  bill,  which  met  the  approval  of  the  Erie  party,  and 
which  Judge  Barnard  subsequently  compared  not  inaptly  to  a 
bill  l^^alizing  counterfeit  money,  was  taken  up  in  the  Senate  ; 
for  some  days  it  was  warmly  debated,  and  on  the  18th  was  passed 
by  the  decisive  vote  of  seventeen  to  twelve.    Senator  Mattoon 
had  not  listened  to  the  debate  in  vain.    Perhaps  his  reason  was 
convinced,  or  perhaps  he  had  sold  out  new  "  points  "  and  was 
again  cheating  himself  or  somebody  else;  at  any  rate,  that 
thrifty  senator  was  found  voting  with  the  majority.    The  bill 
practically  legalized  the  recent  issues  of  bonds,  but  made  it 
a  felony  to  use  the  proceeds  of  the  sale  of  these  bonds  except  for 
completing,  furthering,  and  operating  the  road.    The  guaranty 
of  the  bonds  of  connecting  roads  was  authorized,  all  contracts 
for  consolidation  or  division  of  receipts  between  the  Erie  and 
the  Vanderbilt  roads  were  forbidden,  and  a  clumsy  provision 
was  enacted  that  no  stockholder,  director,  or  officer  in  one  of  the 
Vanderbilt  roads  should  be  an  officer  or  director  in  the  Erie, 
and  tfice  versa.    The  bill  was,  in  fact,  an  amended  copy  of  the 
one  voted  down  so  decisively  in  the  Assembly  a  few  days  before, 
and  it  was  in  this  body  that  the  tug  of  war  was  expected 
to  come. 

The  lobby  was  now  full  of  animation ;  fabulous  stories  were 

told  of  the  amounts  which  the  contending  parties  were  willing 

to  expend;  never  before  had  the  market  quotations  of  votes 

and  influence  stood  so  high.    The  wealth  of  Vanderbilt  seemed 

pitted  against  the  Erie  treasury,  and  the  vultures  flocked  to 

Albany  from  every  part  of  the  State.    Suddenly,  at  the  very 

last  moment,  and  even  while  special  trains  were  bringing  up 

fresh  contestants  to  take  part  in  the  fray,  a  rumor  ran  through 

Albany  as  of  some  g^eat  public  disaster,  spreading  panic  and 

terror  through  hotel  and  corridor.    The  observer  was  reminded 

of  the  dark  days  of  the  war,  when  tidings  came  of  some  great 

defeat,  as  that  on  the  Chickahominy  or  at  Fredericksburg.    In 

a  moment  the  lobby  was  smitten  with  despair,  and  the  cheeks 
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* 
should  intervene  between  the  payment  of  the  briln^  and  tho 
signing  of  the  law.^ 

Practically,  the  conflict  was  now  over,  and  the  poriiHl  ttf 
negotiation  had  already  begun.  The  combat  in  tho  courtM  wum 
indeed  kept  up  until  far  into  May,  for  the  angry  piuisiona  of  tho 
lawyers  and  of  the  judges  required  time  in  which  to  wear  thoni- 
selves  out.  Day  after  day  the  colunms  of  the  press  I'ovoahul 
fresh  scandals  to  the  astonished  public,  which  at  hist  grow  in- 
different to  such  revelations.  Beneath  all  the  wrangling  of  tho 
courts,  however,  while  the  popular  attention  wjia  diHtracUul  by 
the  clatter  of  lawyers'  tongues,  the  leaders  in  the  controvoiHy 
were  quietly  approaching  a  settlement. 

At  last,  upon  the  2d  of  July,  Mr.  Eldridgt^  formally  annoiniciMJ 
to  the  Board  of  Directors  that  the  terms  of  poacu  luul  \hu*u 
agreed  upon.  Commodore  Vanderbilt  was,  in  the  firnt  phurn, 
provided  for.  He  was  to  be  relieved  of  fifty  thonMand  hUiuvh 
of  Erie  stock  at  70,  receiving  therefor  §2,ri00,000  in  chhU^  and 
*1,250,000  in  bonds  of  the  Boston,  Hartford  A:  Erie  at  80.  lit. 
was  also  to  receive  a  further  sum  of  §1,000,000  outright,  a«  a 
consideration  for  the  privilege  the  Erie  roa^l  thuH  pijn:haM<'d  of 
calling  upon  him  for  his  remaining  fifty  thousand  Mhar<;h  at  70 
at  any  time  within  four  months.  He  was  abK>  to  hav<r  two 
seats  in  the  Board  of  Directors,  and  all  huiu  w<;n;  Vt  U;  dii» 
missed  and  offenses  condoned.  TTie  sum  of  %12!^f2o0  wa^,  iixt-A 
upon  as  a  proper  amount  to  zmtMikmh  the  a^tuii*':  of  w/on;/  f/orn 
which  his  two  friends  Work  and  hchell  la^i  hnW^.tt-A,  and  u, 
efface  from  their  memorie<i  all  r*:':</ll^:tiofi  of  rh^:  uui'ttUnmU', 
"pool~  of  the  ppevious  Deceml^r,  Why  th<;  oy^ritis>,  of  *h^ 
Erie  Railway  should  J^ave  j^id  tLi«  Is^^kfu/ay  of  H^hhh.'f'iU 
is  not  very  clear.  The  op*rrat>>«jL*  w«rr*:  ^jjAt^fAly  '/♦jt>*'l*:  '/}  *?.>; 
bosiDcai  of  a  nulwaT  rxj^v'/jcv.  w^d  r^o  i/>a»*r  v/f.fj^^-v^/i  v^.r/. 

ered  M  Kifl&aiittid  inr -.Alt  «ri^^-u«7^     7*i*t  vwr..rtu-/i.;  v.    '.i^,  y/--'  ••      •>  Iw.'-c 

i»».  yo,  sl  19c  ik-:4>.  :?:-:» 
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the  stockholders  of  the  Erie  than  were  the  butchers'  bills  of  the 
individual  directors. 

While  Vanderbilt  and  his  friends  were  thus  provided  for, 
Mr.  Drew  was  to  be  left  in  undisturbed  enjoyment  of  the  fruits 
of  his  recent  operations,  but  was  to  pay  into  the  'treasury 
$540,000  and  interest,  in  full  discharge  of  all  claims  and  causes 
of  action  which  the  Erie  company  might  have  against  him. 
The  Boston  party,  as  represented  by  Mr.  Eldridge,  was  to  be 
relieved  of  $5,000,000  of  their  Boston,  Hartford  &  Erie  bonds, 
for  which  they  were  to  receive  $4,000,000  of  Erie  acceptances. 
None  of  these  parties,  therefore,  had  anything  to  complain  of, 
whatever  might  be  the  sensations  of  the  real  owners  of  the  rail- 
way. A  total  amount  of  some  $9,000,000  in  cash  was  drawn 
from  the  treasury  in  fulfillment  of  this  settlement^  as  tlie  persons 
concerned  were  pleased  to  term  this  remarkable  disposition  of 
property  intrusted  to  their  care. 

Messrs.  Gould  and  Fisk  still  remained  to  be  taken  care  of, 
and  to  them  their  associates  left  —  the  Erie  Railway.  These 
gentlemen  subsequently  maintained  that  they  had  vehemently 
opposed  this  settlement,  and  had  denounced  it  in  the  secret 
councils  as  a  fraud  and  a  robbery.  Mr.  Fisk  was  peculiarly 
outspoken  in  relation  to  it,  and  declared  himself  "thunder- 
struck and  dumfounded"  that  his  brother  directors  whom  he 
had  supposed  respectable  men  should  have  had  anything  to  do 
with  any  such  proceeding.  A  small  portion  of  this  statement 
is  not  wholly  improbable.  The  astonishment  at  the  turpitude 
of  his  fellow-ofBcials  was  a  little  unnecessary  in  one  who  had 
already  seen  "  more  robbery  "  during  the  year  of  his  connection 
with  the  Erie  Railway  than  he  had  "ever  seen  before  in  the 
same  space  of  time,"  —  so  much  of  it  indeed  that  he  dated  his 
"gray  hairs"  from  that  7th  of  October  which  saw  his  election 
to  the  board.  That  Mr.  Fisk  and  Mr.  Gould  were  extremely 
indignant  at  a  partition  of  plunder  from  which  they  were  ex- 
cluded is,  however,  very  certain.  The  rind  of  the  orange  is 
not  generally  considered  the  richest  part  of  the  fruit;  a  cor- 
poration on  the  verge  of  bankruptcy  is  less  coveted,  even  by 
operators  in  Wall  Street,  than   one  rich   in  valuable  assets. 
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Probably  at  this  time  these  gentlemen  seriously  debated  the 
expediency  of  resorting  again  to  a  war  of  injunctions,  and  care- 
fully kept  open  ^  way  for  doing  so ;  however  this  may  have 
been,  they  seem  finally  to  have  concluded  that  there  was  yet 
plunder  left  in  the  poor  old  hulk,  and  so,  after  four  stormy 
interviews,  all  opposition  was  at  last  withdrawn  and  the  defini- 
tive treaty  was  finally  signed.  .  .  .  Mr.  Eldridge  thereupon 
counted  out  his  bonds  and  received  his  acce2)tances,  which 
latter  were  cashed  at  once  to  close  up  the  transaction,  and  at 
once  he  resigned  his  positions  as  director  and  president.  The 
Boston  raiders  then  retired,  heavy  with  spoil,  into  their  own 
North  country,  and  there  proceeded  to  build  up  an  Erie  influ- 
ence for  New  England,  in  which  task  they  labored  with  assi- 
duity and  success.  Gradually  they  here  introduced  the  more 
highly  developed  civilization  of  the  land  of  their  tenii)orary 
adoption  and  boldly  attempted  to  make  good  their  private 
losses  from  the  public  treasury.  A  more  barefaced  scheme 
of  plunder  never  was  devised,  and  yet  the  executive  veto  alone 
stood  between  it  and  success.  These,  however,  were  the  events 
of  another  year  and  unconnected  with  this  narrative,  from  which 
these  characters  in  the  Erie  management  henceforth  disappear. 
For  the  rest  it  is  only  necessary  to  say  that  Mr.  Vanderbilt, 
relieved  of  his  heavy  load  of  its  stock,  apparently  ceased  to 
concern  himself  with  Erie;  while  Daniel  Drew,  released  from 
the  anxieties  of  office,  assumed  for  a  space  the  novel  character 
of  a  looker-on  in  Wall  Street. 

Ill 
•  ««««««* 

The  appearance  of  calm  lasted  but  about  thirty  days.  Early 
in  August  it  was  evident  that  something  was  going  on.  Erie 
suddenly  fell  ten  per  cent ;  in  a  few  days  more  it  experienced 
a  further  fall  of  seven  per  cent,  touching  44  by  the  1 9tlf  of  the 
month,  upon  which  day,  to  the  astonishment  of  Wall  Street, 
the  transfer  books  of  the  company  were  closed  preparatory 
to  the  annual  election.  As  this  election  was  not  to  take  place 
ontil  the  13th  of  October,  and  as  the  books  had  thus  been 
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view  of  procuring  such  information  as  they  might  be  willing 
to  impart.  The  committee  called  on  Mr.  Gould  and  stated  the 
object  of  their  visit.  In  reply  to  their  inquiries  Mr.  Gould 
informed  them  that  Erie  convertible  bonds  for  ten  millions  of 
dollars  had  been  issued,  half  of  which  had  already  been,  and 
the  rest  of  which  would  be,  converted  into  stock;  that  the 
money  had  been  devoted  to  the  purchase  of  Boston,  Hartford 
&  Erie  bonds  for  five  millions,  and  also  —  of  course  —  to  pay- 
ments for  steel  rails.  The  committee  desired  to  know  if  any 
further  issue  of  stock  was  in  contemplation,  but  were  obliged  to 
rest  satisfied  with  a  calm  assurance  that  no  new  issue  was  just 
then  contemplated  except  "in  certain  contingencies;"  from  which 
enigmatical  utterances  Wall  Street  was  left  to  infer  that  the 
exigencies  of  Messrs.  Gould  and  Fisk  were  elements  not  to  be 
omitted  from  any  calculations  as  to  the  future  of  Erie  and  the 
money  market.  The  amount  of  these  issues  of  new  stock  was, 
of  course,  soon  whispered  in  a  general  way ;  but  it  was  not  till 
months  afterwards  that  a  sworn  statement  of  the  secretary  of  the 
Erie  Railway  revealed  the  fact  that  the  stock  of  the  corporation 
had  been  increased  from  $34,265,300  on  the  1st  of  July,  1868, 
the  date  when  Drew  and  his  associates  had  left  it,  to  857,766,300 
on  the  24th  of  October  of  the  same  year,  or  by  two  hundred  « 
and  thirty-five  thousand  shares  in  four  months.^  This,  too,  had 
been  done  without  consultation  with  the  board  of  directors,  and 
with  no  other  authority  than  that  conferred  by  the  ambiguous 
resolution  of  February  19th.  Under  that  resolution  the  stock  of 
the  company  had  now  been  increased  one  hundred  and  thirty- 
eight  per  cent  in  eight  months.  Such  a  process  of  inflation 
may,  perhaps,  be  justly  considered  the  most  extraordinary  feat 
of  financial  legerdemain  which  history  has  yet  recorded. 

1  In  April,  1871,  although  the  stock  was  then  nominally  registered,  a  farther 
secret  issue  was  made  by  which  some  ^600,000  in  cash  was  realized  on  $3,000,000 
of  stock.  Periodical  issues  bad  then  carried  the  gross  amount  up  to  the  neigh- 
borhood of  886,600,000 ;  or  from  a  total  of  250,000  shares,  when  the  manage- 
ment changed  at  the  election  of  October  17,  1867,  to  865,000  shares  within  four 
years.  Apparently  Mr.  Fisk  was  more  correct  than  usual  in  his  statement,  when 
he  remarked,  that,  haying  once  joined  the  robbers,  *'he  had  been  with  them 
ever  since." 
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Now,  however,  when  the  committee  of  the  Stock  Exchange 
had  returned  to  those  who  sent  them,  the  mask  was  thrown  off, 
and  operations  were  conducted  with  vigor  and  determination. 
New  issues  of  Erie  were  continually  forced  upon  the  market 
until  the  stock  fell  to  35 ;  greenbacks  were  locked  up  in  the 
vaults  of  the  banks,  until  the  unexampled  sum  of  twelve  millions 
was  withdrawn  from  circulation  ;  the  prices  of  securities  and 
merchandise  declined  ;  trade  and  the  autumnal  movement  of  the 
crops  were  brought  almost  to  a  Standstill ;  and  loans  became 
more  and  more  difficult  to  negotiate,  until  at  length  even  one 
and  a  half  per  cent  a  day  was  paid  for  carrying  stocks.  Behind 
all  this  it  was  notorious  that  some  one  was  pulling  the  wires, 
the  slightest  touch  upon  which  sent  a  quiver  through  every  nerve 
of  tiie  great  financial  organism,  and  wrung  private  gain  from 
public  agony.  .  .  .  The  very  revenues  of  the  government  were 
affected  by  the  operations  of  gamblers.  They  were  therefore 
informed  that,  if  necessary,  fifty  millions  of  additional  currency 
would  be  forthcoming  to  the  relief  of  the  community,  and  then, 
and  not  till  then,  the  screws  were  loosened. 

The  harvest  of  the  speculators,  however,  was  still  but  half 
gathered.  Hitherto  the  combination  had  operated  for  a  fall. 
Now  was  the  moment  to  change  the  tactics  and  take  advantage 
of  the  rise.  The  time  was  calculated  to  a  nicety.  The  London 
infatuation  had  wonderfully  continued,  and  as  fast  as  certifi- 
cates of  stock  were  issued  they  seemed  to  take  wings  across  the 
Atlantic.  Yet  there  was  a  limit  even  to  English  credulity,  and 
in  NoYember  it  became  evident  that  the  agents  of  foreign  houses 
were  selling  their  stock  to  arrive.  The  price  was  al)out  40; 
tiie  certificates  might  be  expected  by  the  steamer  of  the  23d. 
In8*.,ntly  the  combination  changed  front.  As  before  they  had 
depressed  the  market,  they  now  ran  it  up,  and,  almost  as  if 
by  magic,  the  stock,  which  had  been  heavy  at  40,  astonished 
every  one  by  shooting  up  to  50.  New  developments  were 
evidently  at  hand. 

At  this  pointer.  Daniel  Drew  once  more  made  his  appearance 
on  the  stage.  As  was  very  natural,  he  had  soon  wearied  of  the 
^leness  of  his  part  as  a  mere  looker-on  in  Wall  Street,  and  had 
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Hill  *►  M'uu  II  lo  the  course  of  events.  With  the  lords  of  Erie 
o.x  \\  ,u  .ivvl  » iis  loivurnuH.1.  They  knew  something  of  the  method 
'I  nioxAxluu*  in  Now  York  courts  of  law.  At  this  particular 
uiuiuu'  Mr.  Justiro  Sutherland,  a  magistrate  of  such  pure 
.lukia^ur  .uul  unsulliiHl  reputation  that  it  is- inexplicable  how 
«u'  r\x'i  r.uiio  to  U^  oh»vated  to  the  bench  on  which  he  sits,  was 
UoM»n>;  I  Ii;iiii1h»i-m,  aiH'onUng  to  assignment,  for  the  four  weeks 
Ik  t\\\'*'n  iho  lirsl  Mt>nday  in  November  and  the  first  Monday  in 
IVkhiuIh'i.  Uy  a  rule  of  the  court,  all  applications  for  orders 
*luim^  lliiU  time  were  to  be  made  before  hun,  and  he  only, 
i*vi»»%b>i)^  lo  the  eourtesy  of  the  Bench,  took  cognizance  of  such 
pum^tMlmx?*.  Some  general  arrangement  of  this  nature  is  mani- 
\\\x\\\  nei^e>4>4ary  to  avoid  continual  conflicts  of  jurisdiction.  The 
»lv»ik»l'»  of  the  assault  on  the  Erie  directors  having  been  settled, 
M>iiii.iel  iq»|>eaivd  before  Judge  Sutherland  on  Monday  morning 
.itui  jn^nUontMl  for  an  injunction  restraining  the  Erie  directors 
lioiti  any  lu^w  issue  of  stock  or  the  removal  of  the  funds  of  the 
yr.ciii|>'iii\  h«\vond  the  jurisdiction  of  the  court,  and  also  asking 
Una  iht<  rojul  )k^  phieed  in  the  hands  of  a  receiver.  The  suit  was 
hu'U^^ht  in  the  name  of  Mr.  August  Belmont,  who  was  supposed 
iti  ie|iit*Hent  huge  foreign  holders.  The  petition  set  forth  at 
Univ'lh  tlin  alh'ged  facts  in  the  case,  and  was  supported  by  the 
•bllulHvttM  of  Mr.  Drew  and  others.  Mr.  Drew  apparently  did 
uiit  iiiftii'in  the  counsel  of  the  manner  in  which  he  had  passed 
hu  hvliiure  hours  on  the  previous  day;  had  he  done  so,  Mr. 
Ih'lhioiirH  eonnsi'l  probably  would  have  expedited  their  move- 
u^vhin  Tlie  injunction  was,  however,  duly  signed,  and,  doubt- 
Iv^M.  iMMneiliiiti'ly  served. 

M(iitiiwhih<  iNIcssi-s.  (lould  and  Fisk  had  not  been  idle.  Ap- 
iitUxMlonrt  for  injunctions  and  receiverships  were  a  game  which 
\\\\i  roiilil  pliiy  at,  and  long  experience  had  taught  these  close 
^ihmn  vei»  the  very  gn^it  vahie  of  the  initiative  in  law.  Accord- 
\\\\\\\t  Mome  t  wo  houi-s  before  the  Belmont  application  was  made,. 
\\\\'\  liiiil  Moiij^^ht  no  h»ss  a  pei-son  than  Mr.  Justice  Barnard, 
^lUi^lit  liini,  as  it  were,  either  in  his  bed  or  at  his  breakfast, 
\\htM«iM|Min  he  liiid  hchl  a  lit  de  justice,  and  made  divers  aston- 
uls(M)|  Midin'H.    A  petition  was  presented  in  the  name  of  one 
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Mcintosh,  a  salaried  officer  of  the  Erie  Road,  who  claimed  also 
to  be  a  shareholder.    It  set  forth  the  danger  of  injunctions  and 
of  the  appointment  of  a  receiver,  the  great  injury  likely  to  result 
therefrom,  etc.    After  due  consideration  on  the  part  of  Judge 
Barnard,  an  injunction  was  issued,  staying  and  restraining  all 
suits,  and  actually  appointing  Jay  Gould  receiver,  to  hold  and 
disbmve  the  funds  of  the  company  in  accordance  with  the  reso- 
lutions of  the  Board  of  Directors  and  the  Executive  Committee. 
This  certainly  was  a  very  brilliant  flank  movement,  and  testi- 
fied not  less  emphatically  to  Gould's  genius  than  to  Barnard's 
law;   but  most  of  all  did  it  testify  to  the  efficacy  of  the  new 
combination   between  Tammany  Hall  and  the   Erie   Railway. 
Since  the  passage  of  the  bill  "to  legalize  counterfeit  money," 
in  April,  and  the  present  November,  new  light  had  burst  upon 
the  judicial  mind,  and  as  the  news  of  one  injunction  and  a 
vague  rumor  of  the  other  crept  through  Wall  Street  that  day, 
it  was  no  wonder  that  operators  stood  aghast  and  that  Erie 
fluctuated  wildly  from  50  to  61  and  back  to  48. 

The  Erie  directors,  however,  did  not  rest  satisfied  with  the 
position  which  they  had  won  through  Judge  Barnard's  order. 
That  simply  placed  them,  as  it  were,  in  a  strong  defensive  atti- 
tude. They  were  not  the  men  to  stop  there :  they  aspired  to 
nothing  less  than  a  vigorous  ofEensive.  With  a  superb  au- 
dacity, which  excites  admiration,  the  new  trustee  immediately 
filed  a  supplementary  petition.  Therein  it  was  duly  set  forth 
that  doubts  had  been  raised  as  to  the  legality  of  the  recent  issue 
of  some  two  hundred  thousand  shares  of  stock,  and  that  only 
about  this  amount  was  to  be  had  in  America ;  the  trustee  there- 
fore petitioned  for  authority  to  use  the  funds  of  the  corporation 
to  purchase  and  cancel  the  whole  of  this  amount  at  any  price 
less  than  the  par  value,  without  regard  to  the  rate  at  which  it 
had  been  issued.  The  desired  authority  was  conferred  by  Mr. 
Justice  Barnard  as  soon  as  asked.  Human  assurance  could  go 
no  farther.  The  petitioners  had  issued  these  shares  in  the  bear 
interest  at  40,  and  had  run  down  the  value  of  Erie  to  35 ;  they 
had  then  turned  round,  and  were  now  empowered  to  buy  back 
that  very  stock  in  the  bull  interest,  and  in  the  name  and  with 


\ 


50  RAILWAY  PROBLEMS 

a  half  of  dollars.  The  Erie  directors  were  not  the  fortunate 
men,  for  their  only  trophies  were  great  piles  of  certificates  of 
Erie  stock,  which  had  cost  them  '^  corner  "  prices,  and  for  which 
no  demand  existed.  If  Drew's  loss  was  a  million  and  a  half, 
their  loss  was  likely  to  be  nearer  three  millions.  Who,  then, 
were  the  recipients  of  these  missing  millions?  There  is  an 
ancient  saying,  which  seems  to  have  been  tolerably  verified  in 
this  case,  that  when  certain  persons  fall  out  certain  other  per- 
sons come  by  their  dues.  The  "  comer  "  was  very  beautiful  in 
all  its  details,  and  most  admirably  planned  ;  but,  unfortunately, 
those  who  engineered  it  had  just  previously  made  the  volume 
of  stock  too  large  for  accurate  calculation.  For  once  the  outside 
public  had  been  at  hand  and  Wall  Street  had  been  found  want- 
ing. A  large  portion  of  the  vast  sum  taken  from  the  combat- 
ants found  its  way  into  the  pockets  of  the  agents  of  English 
bankers,  and  a  part  of  it  was  accounted  for  by  them  to  their 
principals;  another  portion  went  to  relievei  anxious  holders 
among  the  American  outside  public ;  the  remainder  fell  to  pro- 
fessional operatons,  probably  far  more  lucky  than  sagacious. 
Still,  there  had  been  a  fall  before  there  was  a  rise.  The  sub- 
sequent disaster,  perhaps,  no  more  than  counterbalanced  the 
earlier  victory ;  at  any  rate,  Messrs.  Gould  and  Fisk  did  iy)t 
succumb,  but  preserved  a  steady  front,  and  Erie  was  more  upon 
the  street  than  ever.  In  fact,  it  was  wholly  there  now.  The 
recent  operations  had  proved  too  outrageous  even  for  the 
Brokers'  Board.  A  new  rule  was  passed,  that  no  stock  should 
be  called,  the  issues  of  which  were  not  registered  at  some 
respectable  banking-house.  The  Erie  directors  declined  to  con- 
form to  this  rule,  and  their  road  was  stricken  from  the  list  of 
calls.  Nothing  daunted  at  this,  these  Protean  creatures  at  once 
organized  a  new  board  of  their  own,  and  so  far  succeeded  in 
their  efforts  as  to  have  Erie  quoted  and  bought  and  sold  as 
regularly  as  ever. 

Though  the  cfitastrophe  had  taken  place  on  the  19th,  the 
struggle  was  not  yet  over.  The  interests  involved  were  so 
enormous,  the  developments  so  astounding,  such  passions  had 
been  aroused,  that  some  safety  valve  through  which  suppressed 
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wrath  could  work  itself  off  was  absolutely  necessary,  and  this 
the  courts  of  law  afforded.    The  attack  was  stimulated  by  various 
motives.    The  bona  fide  holders  of  the  stock,  especially  the  for- 
eign holders,  were  alarmed  for  the  existence  of  their  property. 
The  Erie  ring  had  now  boldly  taken  the  position  that  their 
duty  was,  not  to  manage  the  road  in  the  interests  of  its  owners, 
not  to  make  it  a  dividend-paying  corporation,  but  to  preserve  it 
from  consolidation  with  the  Vanderbilt  monopoly.    This  policy 
was  openly  proclaimed  by  Mr.  Gould,  at  a  later  day,  before  an 
investigating  committee  at  Albany.    With  unspeakable  effront- 
ery, —  an  effrontery  so  great  as  actually  to  impose  on  his  audi- 
ence and  a  portion  of  the  press,  and  make  them  believe  that  the 
public  ought  to  wish  him  success, —  he  described  how  stock 
uwues  at  the  proper  time,  to  any  required  amount,  could  alone 
keep  him  in  control  of  the  road,  and  keep  Mr.  Vanderbilt  out 
of  it;  it  would  be  his  duty,  therefore,  he  argued,  to  issue  as 
much  new  stock,  at  about  the  time  of  the  annual  election,  as 
would  suffice  to  keep  a  majority  of  all  the  stock  in  existence 
under  his  control ;  and  he  declared  that  he  meant  to  do  this. .  .  . 
The  strangest  thing  of  all  was,  that  it  never  seemed  to  occur  to 
his  audience  that  the  propounder  of  this  comical  sophistry  was 
a  jrustee  and  guardian  for  the  stockholders,  and  not  a  public 
benefactor;  and  that  the  owners  of  the  Erie  Road  might  pos- 
sibly prefer  not  to  be  deprived  of  their  pro})erty,  in  order  to 
secure  the  blessing  of  competition.    So  unique  a  method  of  secur- 
ing a  reelection  was  prol)ably  never  before  suggested  with  a  grave 
face,  and  yet,  if  we  may  believe  the  reporters,  Mr.  Gould,  in 
developing  it,  produced  a  very  favorable  impression  on  the  com- 
mittee.   It  was  hardly  to  be  expected  that  such  advanced  views 
as  to  tlie  duties  and  powers  of  railway  directors  would  favorably 
impress  commonplace  individuals  who  might  not  care  to  have 
their  property  scaled  down  to  meet  Mr.  Gould's  views  of  public 
welfare.    These  persons  accordingly,  popularly  supposed  to  be 
represented  by  Mr.  Belmont,  wished  to  get  their  property  out 
of  the  hands  of  such  fanatics  in  the  cause  of  cheap  transporta- 
tion and  plentiful  stock,  with  the  least  possible  delay.    Com- 
bined with  these  were  the  operators  who  had  suffered  in  the  late 
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it  aside,  that  a  prima  facie  case,  for  the  appointment  of  a  receiver 
"  was  supposed  to  have  been  made  out,"  that  no  objection  to  the 
person  suggested  was  made,  and  that  the  right  was  expressly 
reserved  to  other  parties  to  come  into  court,  with  any  allegations 
they  saw  fit  against  Receiver  Gould.  The  collusion  in  the  case 
was,  nevertheless,  so  evident,  the  facts  were  so  notorious  and  so 
apparent  from  .the  very  papers  before  the  court,  and  the  charac- 
ter of  Judge  Blatchfoixi  is  so  far  above  suspicion,  that  it  is  hard 
to  believe  that  this  order  was  not  procured  from  him  by  sur- 
piise,  or  through  the  agency  of  some  counsel  in  whom  he  reposed 
a  misplaced  confidence.  The  Erie  ring,  at  least,  had  no  occa- 
sion to  be  dissatisfied  with  this  day's  proceedings. 

The  next  day  Judge  Sutherland  made  short  work  of  his 
brother  Barnard's  stay  of  proceedings  in  regard  to  the  Davies 
receivership.  He  vacated  it  at  once,  and  incontinently  pro- 
ceeded, wholly  ignoring  the  action  of  Judge  Blatchford  on  the 
day  before,  to  settle  the  terms  of  the  order,  which,  covering  as  it 
did  the  whole  of  the  Erie  property  and  franchise,  excepting  only 
the  operating  of  the  road,  bade  fair  to  lead  to  a  conflict  of  juris- 
diction between  the  State  and  Federal  courts. 

And  now  a  new  judicial  combatant  appears  in  the  arena.  It 
is  difficult  to  say  why  Judge  Barnard,  at  this  time,  disappears 
from  the  narrative.  Perhaps  the  notorious  judicial  violence  of 
the  man,  which  must  have  made  his  eagerness  as  dangerous  to 
the  cause  he  espoused  as  the  eagerness  of  a  too  swift  witness, 
had  alarmed  the  Erie  counsel.  Perhaps  the  fact  that  Judge 
Sutherland's  term  in  chambers  would  expire  in  a  few  days  had 
made  them  wish  to  intrust  their  cause  to  the  magistrate  who 
was  to  succeed  him.  At  any  rate,  the  new  order  staying  pro- 
ceedings under  Judge  Sutherland's  order  was  obtained  from 
Judge  Cardozo,  —  it  is  said,  somewhat  before  the  terms  of  the 
receivei*shi[)  had  been  finally  settled.  The  change  spqke  well 
for  the  discrimination  of  those  who  made  it,  for  Judge  Cardozo  is 
a  very  different  man  from  Judge  Barnard.  Courteous  but  in- 
flexible, subtle,  clear-headed,  and  unscrupulous,  this  magistrate 
conceals  the  iron  hand  beneath  the  silken  glove.  Equally 
versed   in   the   laws  of    New  York  and  in  the  mysteries  of 
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Tammany,  he  had  earned  his  place  by  a  partisan  decision  on  the 
excise  law,  and  was  nominated  for  the  bench  by  Mr.  Fernando 
Wood,  in  a  few  remarks  concluding  as  follows  :  "Judges  were 
often  called  on  to  decide  on  political  questions,  and  he  was 
sorry  to  say  the  majority  of  them  decided  according  to  their 
political  bias-  It  was  therefore  absolutely  necessary  to  look  to 
their  candidate's  political  principles.  He  would  nominate,  as  a 
fit  man  for  the  ofiBce  of  Judge  of  the  Supreme  Court,  Albert 
Cardozo."  Nominated  as  a  partisan,  a  partisan  Cardozo  has 
always  been,  when  the  occasion  demanded.  Such  was  the  new 
and  far  more  formidable  champion  who  now  confronted  Suth- 
erland, in  place  of  the  vulgar  Barnard.  His  first  order  in  the 
matter — to  show  cause  why  the  order  of  his  brother  judge 
should  not  be  set  aside  —  was  not  returnable  until  the  30th, 
and  in  the  intervening  five  days  many  events  were  to  happen. 

Immediately  after  the  settlement  by  Judge  Sutherland  of  the 
order  appointing  Judge  Davies  receiver,  that  gentleman  had 
proceeded  to  take  possession  of  his  trust.  Upon  arriving  at  the 
Erie  building,  he  found  it  converted  into  a  fortress,  with  a  sen- 
try patrolling  behind  the  bolts  and  bars,  to  whom  was  confided 
the  duty  of  scrutinizing  all  comers,  and  of  admitting  none  but 
the  faithful  allies  of  the  garrison.  It  so  happened  that  Mr. 
Davies,  himself  unknown  to  the  custodian,  was  accompanied 
by  Mr.  Eaton,  the  former  attorney  of  the  Erie  corporation.  This 
gentleman  was  recognized  by  the  sentry,  and  forthwith  the 
gates  flew  open  for  himself  and  his  compsinion.  In  a  few 
moments  more  the  new  receiver  astonished  Messrs.  Gould  and 
Fisk,  and  certain  legal  gentlemen  with  whom  they  happened 
to  be  in  conference,  by  suddenly  appearing  in  the  midst  of  them. 
The  apparition  was  not  agreeable.  Mr.  Fisk,  however,  with  a 
iair  appearance  of  cordiality,  welcomed  the  strangers,  and  shortly 
after  left  the  room.  Speedily  returning,  his  manner  underwent 
a  change,  and  he  requested  the  newcomers  to  go  the  way  they 
came.  As  they  did  not  comply  at  once,  he  opened  the  door, 
and  directed  their  attention  to  some  dozen  men  of  forbidding 
aspect  who  stood  outside,  and  who,  he  intimated,  were  prepared 
to  eject  them  forcibly  if  they  sought  to  prolong  their  unwelcome 
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carious  resemblance  to  certain  of  his  performances  in  the  noto- 
rious case  of  the  Wood  leases,  and  made  the  plan  of  operations 
perfectly  clear.  The  period  during  which  Judge  Sutherland 
was  to  sit  in  chambers  was  to  expire  on  the  4th  of  December, 
and  Cardozo  himself  was  to  succeed  him;  he  now,  therefore, 
proposed  to  signalize  his  associate's  departure  from  chambers  by- 
reviewing  his  orders.  No  sooner  had  he  granted  the  motion, 
than  the  opposing  counsel  applied  to  Judge  Sutherland,  who 
forthwith  issued  an  order  to  show  cause  why  the  rearguinent 
ordered  by  Judge  Cardozo  should  not  take  place  at  once.  Upon 
which  the  counsel  of  the  Erie  Road  instantly  ran  over  to  Judge 
Cardozo,  who  vacated  Judge  Sutherland's  order  out  of  hand. 
The  lawyers  then  left  him  and  ran  back  to  Judge  Sutherland 
with  a  motion  to  vacate  this  last  order.  The  contest  was  now 
becoming  altogether  too  ludicrous.  Somebody  must  yield,  and 
when  it  was  reduced  to  that,  the  honest  Sutherland  was  pretty 
sure  to  give  way  to  the  subtle  Cardozo.  Accordingly  the  hear- 
ing on  this  last  motion  was  postponed  until  the  next  morning, 
when  Judge  Sutherland  made  a  not  undignified  statement  as  to 
his  position,  and  closed  by  remitting  the  whole  subject  to  the 
succeeding  Monday,  at  which  time  Judge  Cardozo  was  to  suc- 
ceed him  in  chambers.  Cardozo,  therefore,  was  now  in  undis- 
puted possession  of  the  field. 

It  was  now  very  clear  that  Receiver  Davies  might  abandon 
all  hope  of  operating  the  Erie  Railway,  and  that  Messrs.  Gould 
and  Fisk  were  borne  upon  the  swelling  tide  of  victory.    The 
prosperous  aspect  of  their  affairs  encouraged  these  last-named 
gentlemen  to  yet  more  vigorous  offensive  operations.    The  next 
attack  was  upon  Vanderbilt  in  person.    On  Saturday,  the  5th  of 
December,  only  two  days  after  Judge  Sutherland  and  Receiver 
Davies  were  disposed  of,  the  indefatigable  Fisk  waited  on  Com- 
modore Vanderbilt,  and,  in  the  name  of  the  Erie  Company,  ten- 
dered him  fifty  thousand  shares  of  Erie  common  stock  at  70. . . . 
As  the  stock  was  then  selling  in  Wall  Street  at  40,  the  Commodore 
naturally  declined  to  avail  himself  of  this  liberal  offer.    He  even 
went  further,  and,  disregarding  his  usual  wise  policy  of  silence, 
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WHAT  happened  in  Michigan  was  typical  of  the  whole 
western  situation.  In  the  early  days  of  its  statehood  it 
had  planned  and  partly  built  two  lines  of  railroad  across  its  lower 
peninsula,  from  east  to  west.  So  severely,  however,  was  the  state 
shaken  by  the  panic  that  in  spite  of  its  lieroic  efforts  to  meet  its 
obligations  the  word  Michigan  became  a  scarecrow  to  eastern 
capital.  As  the  years  went  on  and  there  proved  to  be  no  possi- 
bility of  completing  the  roads  or  even  of  procuring  the  money 
necessary  to  keep  them  in  repair,  it  grew  plain  that  the  state 
must  get  rid  of  them.  Qiie^  the.  Michigan  Central,  one  hundred 
and  forty-five  miles  long,  ran  from  Detroit  to  Kalamazoo.  The 
other,  the  Michigan  Southern,  also  ran  nowhere,  but  achieved 
the  same  result  with  less  effort,  bemg  only  seventy-five  miles 
long.  The  roads  together  had  cost  $3,500,000.  Accordingly, 
placing  its  dilapidated  property  on  the  bargain-counter,  the  state 
waited  for  customers. 

At  last,  in  1845,  the  railroads  attracted  the  attention  of  two 
young  men,  both  easterners  who  had  gone  West,  and  both  per- 
suaded not  only  that  the  day  of  prosperity  for  the  West  was 
about  to  dawn,  but  that,  if  the  right  means  were  taken,  eastern 
capital  could  be  brought  to  look  upon  a  western  road  with 
favor.  One  of  the  men  was  James  F.  Joy,  a  graduate  of  Dart- 
mouth College  and  the  Harvard  Law  School,  who  had  come  to 
Detroit  and  was  waiting  for  his  practice  to  grow.  The  other  was 
John  W.  BrookvS,  the  superintendent  of  the  Auburn  and  Roches- 
ter Railroad  in  New  York.  They  believed  that  if  the  Michigan 
Central  could  be  rehabilitated  and  completed  for  the  remain- 
ing third  of  the  distance  to  Lake  Michigan,  it  would  prove  a 
l)n>fitable  investment.   It  would  open  up  the  rich  farming  land  of 

1  From  An  American  Railroad  Builder :  John  MutrnT  Vori^  Hv  Hmut  A 

Vvftrwm,  Boston,  1911.  By  permission. 
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Michigan ;  better  still,  it  would  constitute  a  link  in  the  shortest 
route  from  the  East  to  Chicago  and  the  Mississippi  Valley.    At 
that  tinie  the  traveller  left  the  cars  at  Buffalo,  where  he  took  a 
steamer  which  conveyed  him,  by  the  roundaBout  way  of  Lake 
Huron  and  the  Straits  of  Mackinaw,  to  the  head  of  Lake  Mich- 
igan.   If  he  had  good  luck,  his  boat  reached  Chicago  in  four 
(lays  and  a  half ;  not  infrequently  six  days  were  needed.    With 
the  railroad  completed  across  Michigan,  the  time  from  Buffalo 
could  be  reduced  to  thirty-six  houra.  Of  course,  Brooks  reasoned, 
it  was  conceivable  that  as  years  went  on  a  railroad  might  be 
built  along  the  southern  shore  of  Lake  Erie  to  Toledo,  and  from 
there  to  Chicago ;  but  the  cost  of  such  an  undertaking  would  be 
so  stupendous  and  the  returns  so  uncertain  that  he  dismissed 
the  passibility  from  his  calculations.   The  Michigan  Central  was, 
it  is  true,  a  railro&l  in  the  wilderness ;  nevertheless  its  strategic 
position  was  such  that  it  could  hold  its  own  against  the  circuitous 
water  route.    With  eastern  capital  and  eastern  control,  it  was 
practically  certain  to  succeed.  Filled  with  this  conviction  Brooks, 
then  twenty-six  years  old,  set  forth  in  the  winter  of  1845-46  to 
make  the  acquaintance  of  men  of  means  in  Boston  and  New  York 
in  the  hope  of  interesting  them  in  his  scheme. 

Good  luck  led  Brooks,  in  the  course  of  his  labors,  to  the 
coimting-room  of  John  M.  Forbes.  Forbes  had  already  made 
experiments,  most  of  them  financially  unsuccessful,  in  the  appli- 
cation of  steam  to  ocean  transportation ;  ^  but  he  was  ready  to 
listen  to  possibilities  more  promising  in  connection  with  steam 
transportation  on  land.  In  those  days,  of  course,  there  was  no- 
where any  expert  knowledge  of  railroading;  yet,  judged  even 
hjr  the  standards  of  that  time,  his  notions  of  the  problems  of 
nulroad  management  were,  as  he  took  delight  in  recallhig  in 
later  years,  naively  rudimentary.    He  reasoned,  for  example, 

*  For  the  most  part  the  vessels  used  steam  only  as  auxiliary  power,  having 
kioged  propeller-shafts,  by  means  of  which,  in  good  sailing  weather,  the  pro- 
peller could  be  turned  up  out  of  harm^s  way.  The  Midas,  built  and  owned  by  the 
Forbes  brothers,  was  the  first  steamer  to  navigate  Chinese  waters  ;  the  Maasa- 
dttnette  wag  one  of  the  earliest  ocean  steamers  on  the  Atlantic.  The  Iron  Witch, 
tt  inm  paddle-wheel  steamer,  designed  for  fast  service  on  the  Hudson,  was  an 
^iftBtfre  faflnre. 


/ 


66  RAILWAY  PROBLEMS 

be  built  across  the  state  and  properly  equipped.  Finally,  there 
was  the  assurance  that  it  was  to  be  controlled  by  eastern  capi- 
talists of  proved  honesty  and  ability.  Advantages  such  as  these 
did  not  suffer  when  presented  by  a  man  like  Forbes,  who  had 
vision,  will,  and  above  all  the  faculty  of  "  pitching  in  " ;  and  as 
the  six  months  allowed  for  the  formation  of  the  company  drew 
to  an  end,  his  tense  and  tireless  efforts  brought  success.  "  I  shall, 
I  hope,"  he  wrote  when  it  was  all  over,  "have  cause  to  look 
back  upon  this  September  as  one  of  the  best  spent  months  of 
my  life."  He  had,  indeed,  opened  the  door  upon  his  true  career. 
I  On  September  23,  1846,  the  Michigan  Central  Railroad  took 
'possession  of  its  property.  Forbes  was  president,  having  con- 
sented to  take  the  office  only  because  he  found  that  otherwise 
the  necessary  capital  could  not  be  secured ;  but  he  arranged  to 
put  the  burden  of  his  work  on  the  treasurer,  George  B.  Upton, 
to  whom  he  made  over  his  salary.  John  W.  Brooks,  at  Detroit, 
was  to  have  charge  of  the  running  of  the  road. 

Promising  as  were  the  prospects  of  the  Michigan  Central,  the 
road  itself,  as  Brooks's  report  made  clear,  was  a  shabby  piece  of 
property.  The  one  hundred  and  forty-five  miles  of  track  from 
Detroit  to  Kalamazoo  were  in  bad  condition,  and  fifty-six  miles 
more  were  needed  to  complete  the  line  to  the  nearest  point  on 
Lake  Michigan.  There  were  only  four  passenger  "  depots  "  along 
the  line,  and  at  Detroit  nothing  but  a  small  freight  depot  and 
an  engine-house,  both  inconveniently  situated  at  some  distance 
from  the  water  front.  The  value  of  the  rolling  stock  was  $68,000, 
the  largest  single  item  being  $4000  for  a  locomotive  of  twelve  tons. 

The  track,  like  that  of  all  early  railroads,  consisted  of  beams 
of  wood  six  inches  square,  to  which  were  fastened  strips  of  iron 
half  an  inch  thjck  by  two  and  a  quarter  inches  wide.  The  beams 
were  fastened  to  cross-ties  laid  three  feet  apart,  which  in  turn 
were  laid  upon  under-sills,  "the  whole  being  supported  uj^on 
shoit  blocks  of  different  lengths,  varying  according  to  the 
tance  between  the  bottom  of  the  under-sills  and  a  firm  foundV 
tion."  1   On  the  first  thirty  miles  out  of  Detroit  the  wooden  pai 

1  Brooks's  Report  upon  the  Merit^s  of  the  Michigan  Central  Railroad  as  an 

Iiivestinoiit  for  K-.istcni  Capitalists,  p.  4. 
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of  the  track,  which  had  been  in  use  for  eight  years,  had  never 
been  renewed,  and  was  naturally  much  decayed.  The  iron,  worn 
out  and  broken,  curved  up  at  the  ends ;  and  when  one  of  these 
up-springing  pieces  thrust  itself  through  the  floor  of  the  car 
between  the  feet  of  a  passenger,  it  was  expressively  known  as 
a  '*  snake-head."  Such  a  form  of  track,  best  described  by  the 
phrase  "a  barrel-hoop  tacked  to  a  lath,"  was  already  passing; 
and  the  charter  of  the  new  company  required  the  road  to  be  laid 
with  a  heavy  H  rail  of  iron,  weighing  sixty  pounds  a  yard.^ 

When  the  directors  held  their  first  annual  meeting  at  Detroit 
in  June,  1847,  the  road  had  already  proved  prosperous  enough 
to  justify  them  in  beginning  at  once  to  build  toward  Lake  Michi- 
gan. They  accordingly  sanctioned  expenditures  amounting  to 
over  two  million  dollars,  which  should  give  them  a  road  fully 
equipped  to  handle  its  rapidly  growing  business.  The  actual 
cost,  it  may  be  added,  was  more  than  four  million  dollars. 

It  was  at  the  time  of  this  meeting  that  Forl>es  and  some  of 
his  associates  received  their  first  lesson  in  practical  railroading. 
They  travelled  on  the  road,  explored  so-called  harbors  on  Lake 
Michigan  in  the  search  for  a  western  terminus,  went  on  to  Chi- 
cago, and  returned  by  steamer  through  the  Straits  of  Mackinaw. 
Forbes,  a  bom  traveller,  with  a  keen  eye  and  a  zest  for  every 
experience,  described  the  trip  in  a  journal  letter  to  his  wife,  which 
de8er\'e8  a  place  here  for  the  picture  it  gives  of  the  rawness  of 
the  country  which  the  railroad  was  to  do  so  much  to  develop. 

Steamer  Empire,  Mackinaw,  June  11,  1847 

We  reached  Detroit  1.30  in  the  night  and  landed  in  the  mud,  slept  an 
hoar  or  two,  and  had  to  get  up  and  go  to  find  T.  Howe ;  Brooks,  our  main- 
stay, having  gone  West.  We  decided  to  follow,  and  started  at  eight  or  so 
on  our  railroad.  .  .  . 

For  the  first  few  miles  the  country  was  dreary ;  flat,  with  a  great  deal 
of  surface  water,  through  forests  mostly,  but  dense  and  melancholy  ones, 
water  under  foot  and  huge  decaying  tarees  lying  about ;  the  trees  generally 
t&U  and  with  no  foliage  until  near  the  top. 

We  found  the  road  in  a  most  deplorable  condition,  the  iron  broken 
Qp  often  into  pieces  not  a  foot  long,  and  sometimes  we  could  not  sec  any 

^  The  present  weight  d  the  heaviest  steel  rails  is  more  than  one  hundred 
pounds  a  yard. 
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town,  there  to  be  bailed  out;  bat,  when  they  approached  Detroit,  they 

found  for  the  first  time  that  the  law  had  been  changed,  and  that  they 

coold  be  tried  in  a  place  where  justice  was  possible.   They  hired  William 

H.  Seward  to  come  from  New  York  and  defend  them,  whicli  he  did  in  a 

9|ieech  worse  than  any  made  by  himself  or  any  other  demagogue  in  this 

country.   The  trial  lasted  all  summer,  Fitch  and  one  or  two  others  dying 

in  jail,  it  was  said  in  consequence  of  medicine  taken  to  produce  illness  and 

prolong  the  trial  in  hopes  of  a  disagreement  of  the  jury.   Mr.  Brooks's 

measures  for  getting  evidence  and  working  up  his  case  were  so  good  that 

in  spite  of  Seward's  help  and  of  all  the  disadvantages  of  a  great  cor]K)ration 

prosecuting  individuals  and  farmers,  all  the  worst  members  of  the  gang 

were  .  .  .  convicted.  ...  It  was  the  great  railroad  trial  of  this  century,  and 

settled  many  practical  questions  for  all  Mr.  Brooks's  successors  in  railroad 

building  and  management. 

In  the  operation  of  the  road,  Brooks,  as  this  episode  makes 
dear,  was  the  guiding  spirit.  Besides  being  an  experienced  en- 
gineer, he  was  an  executive  full  of  energy  and  resource.  For 
verj"  little  of  what  he  was  called  upon  to  do  was  there  any  prece- 
dent; conditions  were  so  exceptional  that  his  inventive  genius 
was  heavily  drawn  upon.  It  was,  in  fact,  a  typical  mstance  of 
the  way  in  which  mother  wit  and  Yankee  ingenuity  can  save  a 
situation  and  establish  order  out  of  chaos. 

Such  success  as  Brooks  achieved  in  his  own  department^  liow- 
ever,  would  have  been  impossible  if  the  financial  management  of 
the  road  also  had  not  been  masterly.  The  older  railroads  in  the 
East  yielded  every  six  months  a  wreckage  of  emban-a.ssments  and 
disasters,  all  due  to  the  mental  or  moral  incompetence  of  the  men 
who  undertook  to  guide  them  through  the  uncharted  waters  of 
railroad  finance.  To  find  and  to  keep  the  channel  under  such  cir- 
cumstances required  a  remarkable  measure  of  alertness,  faith,  and 
courage.  Railroading  is  preeminently  an  enterprise  in  which  men 
must  think  in  decades  and  scores  of  years ;  yet  at  this  time  the 
oldest  road  in  Massachusetts  had  been  running  barely  fifteen 
years.  So  it  was  that,  in  these  hobble-de-hoy  days  of  railroads, 
the  Michigan  Central  owed  no  little  of  its  brilliant  success  to  the 
fact  that  its  financial  affairs  were  guided  by  a  man  so  sound  and 
resolute  as  John  M.  Forbes. 

In  the  first  three  years  of  Forbes's  presidency  moi-e  than  ■ 
•6,000,000  were  required  for  the  purchase,  construction,  and 
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But  perhaps  the  chief  reason  for  the  rapid  development  of 
these  years,  especially  as  regards  railroads,  was  the  call  of  the 
Far  West.  With  the  discovery  of  gold  in  California  in  1849, 
the  nation  took  a  continental  view  of  itself.  Its  first  thought 
was  to  abridge  the  journey,  long  and  wearisome  whether  by  land 
or  by  sea,  to  the  Pacific  coast,  and  every  railroad  in  the  Missis- 
sippi Valley  entertained  schemes  of  laying  its  track  westward 
over  the  prairies.  "The  discoveries  of  gold,"  wrote  Forbes  in 
1854,  "have  been  the  direct  cause  of  the  construction  of  four- 
fifths  of  the  western  railways  begun  since  1849.  The  success 
of  a  few  which  had  been  previously  constructed  gave  confidence, 
it  is  true,  and  the  West  had  been  fast  developing ;  but  not  much 
faster  than  it  had  been  in  four  years  previously,  when  hardly 
anything  was  done  in  railways  there.  This  sudden  success  of 
western  enterprises  was  also  in  the  face  of  the  failure  or  the 
depreciation  of  the  eastern  railways."  ^ 

By  the  year  1850  eastern  financiers  were  fully  awake  to  these 
marvellous  opportunities  for  the  investment  of  capital.  Their 
own  resources  being  still  inadequate,  they  again  appealed  to 
Europe.  "As  money  seems  to  be  a  drug  on  your  side,"  wrote 
Forbes,  in  May  of  1852,  to  the  merchant  in  Hamburg  to  whom 
three  years  before  he  had  turned  in  vain,  "while  we  have  still 
use  for  it  here  at  a  fair  price,  I  cannot  help  repeating  the  sug- 
gestion which  I  then  made  for  your  consideration.  When  I  see 
quotations  on  your  aide  and  on  ours  for  money,  I  feel  just  as 
you  would  if  old  Java  Coffee  were  selling  here  at  four  cents,  and 
a  drug  at  that,  while  fifteen  days  distant  it  was  worth  eight  cents 
in  your  market." 

And  to  Russell  Sturgis  in  London  he  wrote  in  September, 
1851,  concerning  the  prospects  of  railroad  building  in  Illinois: 
"  Imagine  'a  deep  black  soil,  almost  every  acre  of  which  can  be 
entered  at  once  with  the  plough,  and  an  enormous  crop  secured 
the  first  season,  but  where  the  very  fertility  and  depth  of  the 
soil  make  transportation  on  common  roads  almost  impracticable 
at  the  season  when  produce  ought  to  be  sent  to  market,  and 
this  region  now  for  the  first  time  opened  to  a  market  by  railroad. 

1  February  20,  1864. 
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The  fanner  himself  in  the  interior  of  the  state  will  be  nearer 
New  York  in  time  and  even  in  cheapness  of  transporting  liis 
produce  than  the  fertile  Genesee  valley  was  before  the  Erie 
Canal  was  made,  and  where  poorer  land  is  now  worth  one  hun- 
dred dollars  per  acre  and  upwards  —  nearer  in  time  than  many 
parts  of  the  interior  of  New  York  and  Ohio  now  are.^^ 

The  result  of  this  constant  hammering  and  of  such  a  fact  — 
patent  to  all -^  as  the  success  of  the  Michigan  Central,  was  that 
the  English  threw  their  hesitation  to  the  winds,  and  after  it  their 
discretion  too.  The  same  British  lack  of  discrimination  which, 
after  the  panic  of  1837,  had  lumped  together  all  investments  in 
the  Middle  West  as  bad,  now  lumped  them  all  together  as  good. 

Whatever  the  remote  danger  from  this  state  of  things,  —  and, 
as  will  presently  appear,  it  was  a  danjger  that  Forbes  saw  clearly, 
—  the  immediate  advantage  to  the  Michigan  Central  was  the  as- 
surance of  an  adequate  supply  of  money  for  its  westward  exten- 
sion. Its  first  move  was  to  build  some  ten  miles  of  track,  from 
New  Buffalo,  in  Michigan,  to  Michigan  City,  in  Indiana.  There 
remained  fifty-five  miles  to  be  constructed  to  Chicago,  —  work 
•which  had  to  be  done  under  conditions  of  irritation  and  excite- 
ment for  their  rival  in  the  race,  the  Michigan  Southern,  proved 
to  be  both  alert  and  slippery.  To  build  in  Indiana,  the  Michigan 
Central  put  money  into  the  New  Albany  and  Salem  road,  a  local 
affair  which  had  thirty-five  miles  of  track  in  the  southern  part 
of  the  state  and  a  charter  conveniently  vague,  and  which,  in  re- 
turn for  the  grateful  inflow  of  eastern  capital,  consented  to  begin 
building  at  once  a  "  branch  "  around  Lake  Michigan,  in  the  north- 
western comer  of  the  state.  The  "Southrons"  protested,  and 
persistently  sought  injunctions;  the  Michigan  Central  men,  to 
prove  their  good  faith,  had  to  put  their  hands  deeper  into  their 
pockets,  with  the  result  that  the  New  Albany  and  Salem  achieved 
the  glory  of  becoming  the  first  line  to  connect  Lake  Michigan 
and  the  Ohio  River. 

In  building  the  twenty  miles  of  tracjk  in  Illinois  between  the 
Rtate  line  and  Chict^o,  even  greater  difficulties  were  in  the  way. 
Partly  from  proper  reasons  of  economy,  but  chiefly  because  it 
had  no  charter  and  the  legislature  would  not  meet  for  a  year 
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its  ii\>u  ill  v^ooil  season  from  England,  built  steadily  and  achieved 
ilk'  U'iuim»h  of  beginning  its  regular  through  service  on  May  21, 
Iv'sii  ti  day  aheail  of  the  first  through  train  on  the  Michigan 
Jvuiilicru,  and  a  week  before  that  road  was  in  regular  running 
Older.  A  month  later,  at  a  special  session  of  the  Illinois  legisla- 
uuw  tho  six-mile  bit  of  track  in  Illinois  was  legalized. 

In  the  midst  of  this  struggle  to  extend  its  road  to  the  west,  the 
MkluKan  CVntral  was  forced  to  look  also  to  the  matter  of  east- 
oni  i^oniuvtions.  A  line  of  roads  between  Buffalo  and  Toledo 
v\»aiuvtiug  with  the  Michigan  Southern  was  already  under  con- 
struelion.  Therefore  the  Michigan  Central  stockholders  were 
ui>{vhL  in  the  moat  persuasive  of  circulars,  to  subscribe  to  the  stock 
v>f  I  he  Canada  Great  Western,  which  was  to  run  from  Windsor, 
<,fci»|K^ite  Detroit,  through  Ontario  to  Niagara  Falls,  there  cross- 
Ui^j  the  river  by  a  suspension-bridge.  Although  the  scheme  had 
u^^nv  lulvantages,  notably  in  the  shortness  of  the  route,  Forbes 
M\d  his  friends  were  hampered  by  the  necessity  of  working  w4th 
CI  foriMgn  corporation.  First,  the  Canadian  road  insisted  on  a  dif- 
fetx»nt  gAUge  of  track  from  that  of  the  Michigan  Central.  Then, 
At  the  instigation  of  sharp  citizens  of  Detroit,  with  an  eye  for 
making  a  penny  out  of  delayed  travellers,  it  attempted  to  locate 
it«  stution  in  Windsor  at  a  point  as  remote  as  possible  from  the 
station  of  the  Michigan  t'entral. 

A  later  and  more  serious  cause  of  trouble  was  the  attempt  of 
its  Canadian  directors  to  sell  the  road  to  the  Grand  Trunk. 
Journeys  to  Canada  on  the  part  of  Forbes  and  other  American 
directors  were  constantly  necessary  "  to  kill  off  some  rascals  " ; 
but  as  troubles  continued  and  multiplied,  and  as  it  was  found 
inexpedient  to  make  an  appeal  to  the  English  government,  the 
Michigan  Central  men,  after  a  few  years,  withdrew  altogether. 

In  these  labors  to  make  the  Michigan  Central  a  link  in  an  all- 
rail  route  from  the  Eiust  to  Chicago,  the  directors  of  the  road 
had  assumed  heavy  burdens  and  run  great  risks.  Besides  adding 
a  million  and  a  half  to  the  cost  of  their  own  road,  they  had  been 
obliged  to  purchase  bonds  of  the  Illinois  Central  and  the  Indiana 
romls  to  the  amount  of  $600,000  and  $800,000  respectively,  and 
they  had  contributed  no  less  heavily  to  the  Canadian  line.   But 
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they  bad  been  face  to  face  with  the  emergency  of  competition. 
Not  to  have  accepted  the  challenge  would  have  been  to  throw 
away  all  the  money  and  labor  that  they  had  put  into  the  road 
—  a  mocking  of  their  visions.  And  from  the  competition  which 
they  bad  spent  so  much  to  enter  there  lay  a  further  danger,  in 
that  their  rivals  were  unscrupulous. 

For  the  next  five  years  operating  expenses  were  heavily  in- 
creased by  the  necessity  of  more  frequent  and  more  rapid  pas- 
senger trains,  and  of  "runners"  at  various  Eastern  passenger 
stations,  and  earnings  were  cut  into  by  reduced  freight  rates. 
Ever}'  truce  made  in  the  shape  of  an  agreement  as  to  rates  was  V 
secretly  violated  by  the  Michigan  Southern,  and  then  followed 
open  war.  This  state  of  things  continued  until  the  Michigan 
Southern  was  wrecked  in  the  panic  of  1857.  After  that,  with  a 
new  management  in  control,  an  arrangement  that  proved  perma- 
nent was  made  between  the  two  roads  by  which  the  steamboat 
lines  of  both  on  Lake  Erie  were  withdrawn,  the  number  and  the 
speed  of  the  through  passenger  trains  were  reduced,  and  the 
freight  earnings  pooled  on  a  basis  of  fifty-eight  per  cent  for 
the  Michigan  Central  and  forty-two  per  cent  for  the  Michigan 
Southern.  In  this  fashion  these  financiers  discovered  the  laws 
of  competition  and  combination  in  the  field  of  railroading. 

In  spite  of  the  weight  of  the  burdens  caused  by  construction 
and  competition,  the  prosperity  of  the  Michigan  Central  in  the 
years  from  1852  to  1857  was  sufficient  to  carry  them  easily.  In 
a  r^um^  of  the  history  of  the  road  made  by  Forbes  in  Decem- 
ber, 1855,  after  nine  years  of  operating  under  private  ownership, 
he  told  the  story  of  its  success  in  striking  figures. 

The  history  of  railroad  enterprise  in  the  West,  up  to  that  time  [1846], 
wt8  one  of  almost  universal  failure,  and  we  were  entering  ujx)n  ground 
that  was  worse  than  untried ;  it  had  been  prematurely  tried  under  the  aus- 
pices of  the  state  governments,  and  isolated  embankments  at  various  points 
stood  as  monuments  of  disaster.  .  .  . 

With  very  good  management  it  [the  Michigan  Central]  was  capable 
of  earning  as  a  maximum  1400,000  per  annum ;  it  has  now  grown  to  be 
269  miles  long,  with  a  power  of  earning  over  f2,500,000. 

During  our  first  winter,  say  December,  January  and  February,  1846- 
1M7,  our  total  receipts  were  about  953,000.    For  the  first  winter  after  our 
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The  dangers  of  such  a  situation  came  upon  Forbes  with  cumu- 
lative effect  in  June,  1873,  after  his  return  from  a  yachting  trip 
to  the  Azores  and  a  visit  to  California  which  had  kept  him  away 
from  Boston  and  business  for  a  year  and  a  half.  Long  trusted 
as  his  co-workers  and  fellow  counsellors  had  been,  their  acqui- 
escence in  the  methods  and  routine  of  smaller  days  continued 
under  the  new  conditions  became  a  trouble  that  he  could  not 
shake  off.  Reports  from  his  sharp-eyed  and  critical  cousin  in  the 
West,  who  now,  as  vice-president  of  the  B.  &  M.  in  Nebraska, 
could  speak  more  freely  of  C.  B.  &  Q.  men  and  measures,  helped 
to  make  Forbes  feel  that  matters  should  no  longer  be  allowed 
to  drift.  The  bonded  indebtedness  of  the  combined  roads  needed 
badly  to  be  got  into  satisfactory  shape,  and  there  was  a  float- 
ing debt  of  a  million  and  a  half  dollars.  His  uneasiness  is 
expressed  in  a  letter  written  to  a  fellow  director  not  long  after 
his  return. 

I  do  think  we  need  more  control  at  this  end  over  our  50-million  property. 

We  know  next  to  nothing  and  we  trust  the  administration  of  this  mam- 
moth enterprise  1000  miles  off  to  a  man  who  has  no  exi>erience  in  the  details 
of  R.  R.  business,  and  who  represents  at  least  two  other  companies,  whose 
interests  may  Ite  conflicting :  1st,  the  coal  co.  of  whom  we  buy  our  fuel ; 
2d,>  R.  Road  which,  with  or  without  his  fault,  has  managed  to  get  largely 
into  a  debt  to  us  which  it  cannot  pay. 

I  don*t  know  how  many  other  things  he  may  be  in,  which  are  suckers 
instead  of  feeders,  but  if  the  stockholders  ever  look  into  their,  affairs  and 
find  that  in  one  way  and  another  —  with  the  Board's  assent  and  witliout 
it  —  the  present  administration  have  used  over  a  million  of  their  money  for 
the  protection  of  other  enterprises  in  which  some  of  the  Directors  are.con- 
cemed,  and  all  the  stockholders  are  not,  we  shall  find  ourselves  in  a  very 
awkward  position.  It  was  only  at  the  tfune  meeting  of  the  Board  that  I 
knew  of  this  accumulation  of  indebtedness.  It  was  my  fault  that  1  did  not 
know  and  try  to  prevent  it,  but  I  don't  feel  like  going  on  in  the  same  road 
much  farther. 

Anybody  may  make  one  such  blunder  in  trusting  others'  management, 
but  the  man  that  makes  it  a  second  time  with  his  eyes  thus  oi>ened  becomes 
a  party  to  the  mismanagement,  and  I  confess  I  see  nothing  to  prevent  the 
»me  sort  of  thing  being  done  right  over  again  — ^^  except  that  our  credit  is 
not  quite  so  g^ood.^ 

1  July  13,  1873. 
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and  (as  he  says)  kept  distinct  in  bank  from  his  private  or  from  any  outside 
mixings ;  but  he  is  and  professes  to  be  simply  an  automaton.  .  .  .  To  our 
questions  whether  he  used  any  discretion  in  the  application  of  the  funds 
or  any  supervision  of  their  use,  he  replied  frankly :  — 

"  None  whatever.  I  simply  pay  the  money  when  called  for  by  the  presi- 
dent and  the  superintendent." 

"  What  has  been  done  with  the  f  140,000,  more  or  less,  earned  by  the 
roads  since  December  1,  1872  ?  " 

"  It  has  been  paid  to  the  superintendent's  order  for  expenses,  and  the 
balance  has  been  paid  to  the  president.  What  the  president  does  with  it 
is  no  concern  of  mine." 

Question  to  the  president :  "  What  have  you  been  doing  with  the  com- 
pany's money  ?  " 

Answer.  "  I  have  been  paying  the  notes  which  I  have  given  as  president." 

"What  are  the  notes?  Where  is  the  record  of  them?  Is  it  in  the 
treasurer's  account?" 

"  It  is  not  in  the  company's  books,  but  can  be  ascertained." 

"  What  w^ere  the  notes  given  for  ?  " 

Answer.  "  Chiefly  to  meet  the  obligations  of  two  construction  companies, 
of  which  I  was  president  also,  and  which  built  the  roads  of  each  company 
by  contract." 

«  Then  you,  as  j)resident  of  the  railroad  company,  are  paying  yourself 
as  president  of  the  construction  company,  without  the  supervision  of  the 
treasurer  or  of  any  one  else,  and  without  any  auditing  of  your  accounts  ?  " 

"  Yes." 

"  Have  the  construction  company  received  the  full  amount  of  money,  of 
stocks,  of  lands,  for  which  they  agreed  to  construct  and  equip  the  roads  ?  " 

"  Yes,  they  have,  leaving  unfinished  about  forty  miles  of  Turkey  Branch 
and  twelve  miles  on  the  lower  road." 

"  Have  any  of  your  directors  besides  yourself  been  interested  in  these 
contracts  ?  " 

The  answer  to  this  was  not  definite,  but  left  the  impression  that  some 
of  the  directors  had  been,  and  he  promised  to  send  me  a  copy  of  the  con- 
tracts, and  a  list  of  the  stockholders  in  the  construction  company.  He 
asserts  that  all  the  assets  of  the  construction  company  have  been  expended, 
except  a  part  of  the  land  grant,  which  remains  unsold ;  and  to  my  question 
whether  this  remaining  land  ought  not  to  be  returned  to  the  company,  he 
answered  that  he  thought  the  contractors  would  do  whatever  is  fair,  but 
that  they  had  been  large  cash  losers  by  the  contract,  and  have  nothing  but 
a  little  land  and  a  good  deal  of  railroad  stock  to  show  for  it. 

Exactly  how  much  cash  from  our  earnings  had  been  paid  over  to  the 
contractor  president,  we  had  not  time  to  investigate,  but  of  course  if  the 
8ui>erintendent's  figures  are  right,  about  ^140,000 ;  and  the  railroad  presi- 
dent seems  to  be  expecting  to  go  on  paying  to  the  contractor  president  our 
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earnings  as  they  come  in,  until  he  has  paid  off  the  debts  of  the  construction 
company.  .  .  . 

What  the  equities  or  the  elements  of  expediency  are,  I  know  not,  but  it 
is  perfectly  clear  to  me  that  the  board,  which  I  now  understand  is  trans- 
ferred to  Boston,  ought  at  once  to  direct  the  treasurer  to  apply  the  earnings, 
first,  to  paying  off  legitimate  operating  expenses,  and  next  to  hold  the 
Wance  for  such  uses  as  the  l>oard  may  direct,  —  or,  better  still,  remit  it  to 
Boston,  instead  of  holding  it  to  the  order  of  Mr.  Graves  —  an  active  mer- 
chant and  the  representative,  first,  of  contractors,  and  second,  of  another 
railroad,  the  Iowa  Pacific,  to  whose  use  he  has  already  applied  f  170,000  of 
the  funds  of  our  two  companies,  or  of  the  contractors,  which  are  all  mixed 
up  together.  Mr.  Graves  (to  his  credit  be  it  said)  seemed  to  appreciate  the 
absurdity  of  his  position,  and  expressed  a  desire  to  have  his  accounts  audited 
and  to  have  a  settlement;  but,  in  our  judgment  (I  sjieak  of  (iriswold  and 
myself),  the  blame  will  be  transferred  to  the  board,  if,  after  knowing  this 
state  of  things,  they  allow  the  funds  of  the  company  to  remain  a  day  longer 
under  the  control  of  a  man  who  has  so  many  other  uses  for  them,  however 
honest  and  however  rich  he  may  be  on  paper. 

As  an  instance  of  what  may  hapi>en,  the  [>ay-roll  was  postponed  a  month 
in  order  to  pay  some  of  the  debts,  but  whether  it  was  for  the  debts  of  the 
railroad  company  or  for  the  contractor,  or  the  Iowa  Pacific,  or  Mr.  (iraves's 
p<*rsonal  ones,  we  had  not  time  to  investigate,  and  nol)ody  can  tell  until  an 
auditor  (and  a  very  good  and  forcible  one)  settles  what  Mr.  (Jraves's  account 
rtands  at,  and  who  ought  to  pay  the  notes.  He  has  signed  as  i)resident, 
probably  without  any  vote  of  the  board,  and  certainly  without  having  them 
recorded  in  the  books  of  the  company.^ 

The  director  to  whom  Forbes  poured  out  this  story  of  mis- 
management, in  the  hope  of  eliciting  his  sympathetic  indignation, 
was  himself,  such  is  the  irony  of  circumstance  in  the  business 
world,  one  of  the  members  of  the  construction  company,  —  a  fat't 
which  soon  came  to  light.  Indeed,  it  presently  transpired  that 
six  out  of  the  twelve  members  of  the  C'.  B.  &  Q.  board  were  in 
tliLs  position,  and  five  of  the  six  were  Boston  men.  Being  persons 
'^f  integrity,  who  had  conceived  that,  in  their  two-fold  capacity 
^  contractors  and  directors,  they  were  fully  able  to  deal  with 
themselves  justly,  they  took  ofifence  at  Forbes's  pointed  questions 
concerning  their  acts,  and  refused  to  give  information.  This 
secrecy,  based  on  a  natural  though  mistaken  wish  not  to  seem 
to  flinch  under  fire,  of  course  aroused  suspicion,  and  led  the  way 

1  November  9,  1873. 
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try  it,  and  at  once  had  to  frame  advertisements,  choose  our  list  of  directors 
and  get  them  all  into  the  New  York,  Albany,  and  Boston  papers  by  tele- 
graph, also  to  get  the  stenographer  to  write  out  the  pithy  parts  of  his 
Dubuque  report  and  send  this  off  to  New  York  by  telegraph.    We  did  not 
know  then  how  much  the  press  were  interested  in  the  subject.    We  found 
afterwards  that  they  had  one  or  two  stenographers,  and  the  Tribune  re- 
porter sent  on  1000  words  by  wire  that  afternoon.    Then  I  had  to  write 
letters  and  telegrams,  and  talk,  and  do  everything  but  sleep !    In  brief  we 
had  a  good  old  war-time.   P.  W.  Chandler  says  there  had  not  been  so  much 
excitement  in*  Boston  any  day  for  thirty-five  years  (he  meant  in  business 
circles)  as  the  day  our  advertisement  came  out.    On  Wednesday  24th,  Will 
and  (Jriswold  in  Chicago  had  22,000  majority  or  say  about  90,000  votes 
out  of  155,000  that  were  thrown,  and  carried  our  whole  ticket  except 
T.  J.  Coolidge  —  that  tender-hearted  old  (Jreen  ordering  his  large  batch  of 

Totes  thrown  for  1) ,  and  thus  electing  him.    lie  however  is,  I  guess, 

docile  as  a  kitten,  and  I  have  no  doubt  we  can  now  have  our  own  way  on 
all  reasonable  things,  and  you  know  I  never  want  any  other.  Will  got 
back  last  night,  and  now,  the  fight  being  over,  the  work  begins,  for  with 
victory  will,  I  fear,  come  responsibility  and  care.  It  would  have  been  far 
easier,  just  to  have  stepped  out  and  sold  my  stock,  and  had  an  easy  life ; 
and  I  expect  to  repent  not  doing  so.^ 

The  significance  of  this  victory  was  shown  in  the  immediate 

appouitment  of  George  Tyson  as  auditor,  "  a  very  good  and 

forcible  one,"  and  witli  his  arrival  in  Chicago  a  new  era  began 

in  the  company's  methods  of  accounting.  The  River  Roads  were 

sold  to  the  Chicago,  Milwaukee,  and  St.  Paul,  and  the  claims  of 

the  bondholders  of  these  roads  upon  the  C.  B.  &  Q.  directors 

who  liad  recommended  the  bonds  were  recognized,  though  the 

unoimt  of  money  restored  to  the  victims  was  necessarily  small. 

Smce  those  of  the  contractor-directors  who  still  remained  on  the 

hoard  could  not  fail  to  see  that  the  success  of  the  men  and 

measures  that  they  had  opposed  had  put  their  property  on  a 

solider  basis  than  ever  before,  it  was  worth  while  for  them  to 

swallow  their  pride  for  the  sake  of  remammg  in  the  family  and 

sharing  in  its  prosperity. 

Henry  G.  Pearson 

1  February  26  and  28,  1875. 
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Stan(|ard  would  be  under  the  painful  necessity  of  taking  away 
it»|Bhipment8  and  building  pipe  lines  to  Marietta.    The  Cincin- 

-pi|ti  &  Marietta  Railroad  at  that  time  was  in  the  hands  of  a 
receiver,  one  Phineas  Pease,  described  as  a  "fussy  old  gentle- 

/man,  proud  of  h\&  position  and  fond  of  riding  up  and  down  the 
road  in  his  private  car."  It  'is  probably  a  good  description. 
Certainly  it  is  evident  from  what  follows  that  the  receiver  was 
much  "  fussed  up ''  ethically.  Anxious  to  keep  up  the  income 
of  his  road,  Mr.  Pease  finally  consented  to  the  arrangement 
the  Standai-d  demanded.  But  he  was  worried  lest  his  immoral 
arrangement  be  dragged  into  court,  and  wrote  to  his  counsel, 
Edward  S.  Rapallo,  of  New  York  City,  asking  if  there  was  any 
way  of  evading  conviction  in  case  of  discovery. 


^ 


Upon  luy  taking  possession  of  this  road  [the  receiver  wrote],  the 
(inostion  came  up  as  to  whetlier  I  would  agree  to  carry  the  Standard  Com- 
pany's oil  to  Marietta  for  ten  cents  a  barrel,  in  lieu  of  their  laying  a  pipe 
line  and  piping  their  oil.  I,  of  course,  assented  to  this,  as  the  matter  had 
been  fully  talked  over  with  the  Western  &  Lake  Erie  Railroad  Company 
before  my  taking  possession  of  the  road,  and  1  wanted  all  the  revenue  that 
could  be  had  in  this  trade. 

Mr.  0*Day,  manager  of  the  Standard  Oil  Company,  met  the  general 
freight  agent  of  the  Western  &  Lake  Erie  Railroad  and  our  Mr.  Terry, 
at  Toledo,  about  February  12,  and  made  an  agreement  (verbal)  to  cany 
their  oil  at  ten  cents  per  barrel.  But  Mr.  O'Day  compelled  Mr.  Terry  to 
make  a  thirty-five  cent  rate  on  all  other  oil  going  to  Marietta,  and  that  we 
should  make  the  rebate  of  twenty-five  cents  per  barrel  on  all  oil  shipped 
by  other  parties,  and  that  the  rebate  should  be  paid  over  to  them  (the 
Standard  Oil  Company),  thus  giving  us  ten  cents  per  barrel  for  all  oil 
8hii)i>ed  to  Marietta,  and  the  rebate  of  twenty-five  cents  per  barrel  going 
to  the  Standard  Oil  Company,  making  that  company  say  twenty-five  dollars' 
per  day  clear  money  on  George  Rice's  oil  alone. 

In  order  to  save  the  oil  trade  along  our  line,  and  especially  to  save  the 
Standard  Oil  trade,  which  would  amount  to  seven  times  as  much  as  Mr. 
Rice*s,  Mr.  Terry  verbally  agreed  to  the  arrangement,  which,  upon  bis 
report  to  me,  I  reluctantly  acquiesced  in,  feeling  that  I  could  not  afford  to 
lose  the  shipment  of  700  barrels  of  oil  ])er  day  from  the  Standard  Oil  Com- 
pany. But  when  Mr.  Terry  issued  instructions  that  on  and  after  Feb- 
ruary 23  the  rate  of  oil  would  be  thirty-five  cents  per  barrel  to  Marietta, 
George  Rice,  who  has  a  refinery  in  Marietta,  very  naturally  c&lled^  on  me 
yesterday  and  notified  me  that  he  would  not  submit  to  the 
because  the  business  would  not  justify  it,  and  that  the  move  was  miMa  faw 
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the  Standard  OU  Company  to  crush  him  out.  (Too  true.)  Mr.  Rice  said  : 
**!  am  willing  to  continue  the  17  J  cent  rate  which  I  have  been  paying  from 
December  to  this  date." 

Xow,  the  questioh  naturally  presents  iteelf  to  my  mind,  if  George  Rice 
should  see  fit  to  prosecute  the  case  on  the  ground  of  unjust  discrimination, 
would  the  receiver  be  held,  as  the  manager  of  this  property,  for  violation 
of  tlie  law  ?  While  I  am  determined  to  use  all  honorable  means  to  secure 
traffic  for  the  company,  I  am  not  willing  to  do  an  illegal  act  (if  this  can 
be  called  illegal),  and  lay  this  company  liable  for  damages.  Mr.  Terry  is 
able  to  explain  all  minor  questions  relative  to  this  matter.^ 

Mr.  Rapallo,  after  consulting  his  partner  and  ^^representa- 
tive bondholders,"  *'  fixed  it "  for  the  receiver  in  the  following 
amazing  decision: 

You  may,  with  propriety,  allow  the  Standard  Oil  Company  to  charge 
twenty-five  cents  per  barrel  for  all  oil  transported  through  their  pipes  to 
your  road  ;  and  I  understand  from  Mr.  Terry  that  it  is  practicable  to  so 
arrange  the  details  that  the  company  can,  in  effect,  collect  this  direct  with- 
oot  its  passing  through  your  hands.  You  may  agree  to  carry  all  such  oil 
of  the  Standard  Oil  Company,  or  of  others,  delivered  to  your  road  through 
their  pipes,  at  ten  cents  per  barrel.  You  may  also  charge  all  other  shippers 
thirty-five  cents  per  barrel  freight,  even-  though  they  deliver  oil  to  your  road 
tkrwigh  their  awn  pipes j  and  this,  I  gather  from  your  letter  and  from 
Mr.  Terry,  would  include  Mr.  Rice.* 

Now,  how  was  this  to  be  done  "with  propriety"?  Simply 
enough.  The  Standard  Oil  Company  was  to  be  charged  ten 
cents  per  barrel,  less  an  amount  equivalent  to  twenty-five  cents 
per  barrel  upon  all  oil  shipped  by  Rice.  "  Provided  your  ac- 
counts, bills,  vouchers,  etc.,  are  consistent  with  the  real  arrange- 
ment actually  made,  you  will  incur  no  personal  responsibility 
by  carrying  out  such  an  arrangement  as  I  suggest."  Even  in 
case  the  receiver  was  discovered  nothing  would  happen  to  Aim, 
80  decided  the  counsel.  **  It  is  possible  that,  by  a  proper  appli- 
cation to  the  court,  some  person  may  prevent  you,  in  future, 
from  permitting  any  discrimination.  Even  if  Mr.  Kice  should 
compel  you,  subsequently,  to  refund  to  him  the  excess  charge 

'  Proceedings  in  Relation  to  Trusts,  House  of  Representatives,  1888,  Report 
Na  3112,  pp.  675-676. 

'See  Aiq)endiz,  Number  46,  Letter  of  Edward  S.  Rapallo  to  General 
fUnais  BBMe,  receiver  Cleveland  &  Marietta  Railroad  Company. 
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has  the  same  right  to  demand  the  service  of  railroads  on  equal  terms  that 
they  have  to  the  use  of  a  public  highway  or  the  government  mails.  And 
hence  when,  in  the  vicissitudes  of  business,  a  railroad  corporation  becomes 
insolvent  and  is  seized  by  the  court  and  placed  in  the  hands  of  a  receiver 
to  be  by  him  operated  pending  the  litigation,  and  until  the  rights  of  the 
litigants  can  be  judicially  ascertained  and  declared,  the  court  is  as  much 
bound  to  protect  the  public  interests  therein  as  it  is  to  protect  and  enforce 
the  rights  of  the  mortgagers  and  mortgagees.  But  after  the  receiver  has 
performed  all  obligations  due  the  public  and  every  member  of  it  —  that  is 
to  say,  after  carrying  passengers  and  freight  offered,  for  a  reasonable  com- 
pensation not  exceeding  the  maximum  authorized  by  law,  if  such  maxi- 
mum rates  shall  have  been  prescribed,  uix>n  equal  terms  to  all,  he  may 
make  for  the  litigants  as  much  money  as  the  road  thus  managed  is  capable 
of  earning. 

But  all  attempts  to  accumulate  money  for  the  benefit  of  corporators  or 
their  creditors,  by  making  one  shipper  pay  tribute  to  his  rival  in  business 
at  the  rate  of  twenty-five  dollars  per  day,  or  any  greater  or  less  sum, 
thereby  enriching  one  and  impoverishing  another,  is  a  gross,  illegal,  inex- 
cusable abuse  of  a  public  trust  that  calls  for  the  severest  reprehension. 
The  discrimination  complained  of  in  this  case  is  so  wanton  and  oppressive 
it  could  hardly  have  been  accepted  by  an  honest  man  having  due  regard 
for  the  rights  of  others,  or  conceded  by  a  just  and  competent  receiver  who 
comprehended  the  nature  and  responsibility  of  his  office ;  and  a  judge  who 
would  tolerate  such  a  wrong  or  retain  a  receiver  capable  of  perpetrating  it 
ought  to  be  impeached  and  degraded  from  his  position. 

A  good  deal  more  might  be  said  in  condenmation  of  the  unparalleled 
wrong  complained  of,  but  we  forbear.  The  receiver  will  be  removed.  The 
matter  will  be  referred  to  a  master  to  ascertain  and  report  the  amount 
that  has  been  as  aforesaid  unlawfully  exacted  by  the  receiver  from  Rice, 
which  sum,  when  Mcertained,  will  be  repaid  to  him.  The  master  will  also 
inquire  and  report  whether  any  part  of  the  money  collected  by  the  receiver 
from  Rice  has  been  paid  to  the  Standard  Oil  Company,  and  if  so,  how 
much,  to  the  ehd  that,  if  any  such  payments  have  been  made,  suit  may  be 
instituted  for  its  recovery.^ 

On  December  18  George  K.  Nash,  a  former  governor  of 
Ohio,  was  appointed  master  commissioner  to  take  testimony  and 
clear  up  the  point  doubtful  in  the  judge's  mmd  —  to  whom 
had  the  extra  money  paid  by  Rice  been  paid;  the  receiver 
declared  that  he  never  paid  the  Standard  Oil  Company  any 

1  Pro(!eedin^  in  Relation  to  Trusts,  House  of  Bepresentatives,  1880,  Report 

N...  ;ni-J,  pp.  577-578. 
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part  of  Rice's  money.    Mr.  Nash  summoned  a  large  number  of 
witnesses  and  gradually  untangled  the  story  told  above.    Mr. 
Pease  spoke  truly,  he  had  never  paid  the  Standard  Oil  Com- 
pany any  part  of  Mr.  Rice's  money.    A,  joint  agent  of  the  rail- 
road and  the  pipe  line  had  been  appointed,   at  a  salary  of 
eighty-five  doUara  a  month,  sixty  dollars  paid  by  Pease  and 
twenty-five  dollars  by  the  Standard,  who  collected  the  freight 
on  independent  shipments  and  divided  the  money  between  the 
two  parties.    It  was  from,  this  agent  that  it  was  learned  that, 
twelve  days  after  Judge  Baxter  ordered  Receiver   Pease   to 
bring  his  contracts  into  court,  the  money  paid  on  Mr.  Rice's 
oil  had  been  returned  by  the  Standard  Oil  Company.^    While 
the  investigation  in  regard  to  Mr.  Rice's  oil  was  going  on,  com- 
plaints came  to  Commissioner  Nash  from  two  other  oil  works 
at  Marietta  that  they  had  been  suffering  a  like  discrimination 
for  a  much  longer  time.    The  commissioner  investigated  the 
cases  and  found  the  complaints  justified.    The  Standaixi  Oil 
Company  had  received  $649.16  out  of  the  money  paid  by  one 
concern  to  the  railroad  for  carrying  its  oil,  and  $639.76  out  of 
the  sum  paid  by  another  concern !    Both  of  these  sums  were 
returned  by  the  Standard.^ 

Of  course  the  case  aroused  violent  comment.  In  1888  it 
came  before  the  Congressional  Committee  which  was  investi- 
gating trusts,  and  an  effort  was  made  to  explain  the  twenty-five 
cents  extra  as  a  charge  of  the  pipe  line  for  carrying  oil  to  the 
Rulway.  Now,  the  practice  in  vogue  in  the  Oil  Regions  then 
and  now  is  that  the  purchaser  of  the  oil  pays  the  pipe-line  charge. 
The  railroad  has  nothing  to  do  with  it.  Even  if  the  Standard 
Oil  Company  puts  a  tax  on  railroads  for  allowing  them  to  take 
oil  carried  by  its  pipe  lines  —  thus  collecting  double  pay  —  the 
tax  would  not  apply  in  Mr.  Rice's  case,  for  the  oil  came  to  the 
Cincinnati  &  Marietta  road  not  through  Standard  pipes  but 
through  Mr.  Rice^s  own  pipes. 

*  See  Ai>pendiz,  Number  47,  Testimony  of  F.  G.  Carrel,  freight  agent  of  the 
Clereland  k  IfarietU  Railroad  Company. 

*  See  Appendix,  Number  4S,  Report  of  the  Special  Master  Commissioner 
(^eofge  K.  Naah  to  the  Circuit  Court. 
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been  above  that  point  repeatedly,  and  it  was  down  at  one  time 
to  9.  It  has  always  been  a  speculative  stock,  the  sales  amount- 
ing in  a  year  to  several  times  the  total  amount  outstanding. 
But,  for  the  sake  of  getting  an  estimate  of  the  profits  made  by 
the  builders  of  the  Union  Pacific,  even  though  that  estimate  be 
admittedly  unreliable,  the  valuation  given  above  may  l>e  taken. 
At  30,  the  886,762,300  of  stock  would  be  worth  $11,028,690. 
Adding  this  to  the  cash  profit  as  stated  above,  the  total  profit 
appears  to  be  $16,710,432.82,  or  slightly  above  27|  per  cent  of 
the  cast  of  the  road.  Considering  the  character  of  the  under- 
taking and  the  time  when  it  was  carried  through,  this  does  not 
seem  an  immoderate  profit. 


SOUTHERN  RAILWAY  ASSOCIATION  151 

Such  changes  as  took  place  have  been  almost  uniformly  down- 
ward ;  and,  as  reasonable  notice  of  these  has  been  given,  there 
has  been  no  offset  to  the  public'ii  gain  such  as  sudden  and  fluc- 
tuating reductions  bring.  The  figures  in  the  note  show  the 
steady  downward  trend  of  rates,  and  prove  at  least  that  the 
effect  of  the  Association  was  not  to  maintain  rates  at  any  fixed 
high  figure.^  Certainly,  that  part  of  the  public  which  had  to  do 
directly  with  the  roads  in  the  Association  was  not  dissatisfied 
with  the  working  of  the  pool.  In  1887  the  General  Commis- 
sioner Was  able  to  say  at  the  annual  convention,  "  There  has 
been  literally  no  complaint  of  discrimination  between  individ- 
uals in  the  same  locality,  and  very  little  (and  that  unreasonable) 
between  localities."' 

In  conclusion,  a  word  may  be  said  of  the  effect  of  the  Asso- 
ciation in  maintaining  rather  than  suppressing  competition 
among  the  roads.  Pools  of  which  this  is  a  type  do  indeed  limit 
competition.  But  it  is  a  great  mistake  to  suppose  that  they 
destroy  competition.  On  the  contrary,  as  Professor  Seligman 
puts  it,^"they  maintain  the  advantages  of  a  healthy  competi- 
tion.   Each  of  the  roads  will  still  attempt  to  procure  as  much 

>  Tfa«  rates,  in  ceots  per  hundred  pounds  on  numbered  classea,  from  Eastern 
etlie*  to  Atlanta  on  the  flret  of  January  ol  each  year,  have  been  :  ~ 
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business  as  can  possibly  be  obtained  in  a  fair  and  open  manner/' 
The  agreement  of  the  Southern  Railway  &  Steamship  Association 
was  renewed  yearly,  and  most  of  the  contracts  for  division  of 
business  were  made  for  a  year  at  a  time.  Each  road  tried  to 
carry  as  much  freight  as  possible,  so  that,  when  the  next  con- 
tract came  to  be  made,  it  might  demand  with  some  show  of 
reason  a  larger  share  of  the  business.  It  is  competition  of  this 
sort  that  is  advantageous,  not  competition  with  little  or  no 
regard  to  the  cost  of  doing  the  work. 

Hbnry  Hudson} 


UNKEASONABLE  KATES 


TABULAR  STATEMENT  OF  DISTANCES,  CURRENT  RATES,  AND  PER- 
CENTAGES BETWEEN  CINCINNATI  AND  CHICAGO  AND  NEW 
YORK,  PHILADELPHIA,  BOSTON  AND  BALTIMORE  AND  SOUTH- 
ERN POINTS 


To  Kkoxville,  Temi 


To    ClIATTANOOCA,  TBNN. 


SI  ss        mm  ^ 

us  n 


To  Atlakta,  Ga. 

n 
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2.  The  distances  from  the  Eastern  Seaboard  cities  in  the 
above  statements  are  all  rail^  while  the  rates  are  rail  and  water^ 
or  based  on  the  rail  and  water  rates ;  both  the  distances  and 
i*ates  from  Cincinnati  and  Chicago  are  all  rail.  There  are  a 
number  of  steamship  lines  running  from  the  Eastern  Seaboard  to 
Charleston,  Savannah  and  other  southern  ports,  namely,  the 
Ocean  Steamship,  the  Mallory,  the  Morgan,  the  Clyde,  and  the 
Merchants  and  Miners  ;  and  the  above  combined  rail  and  water 
rates  appear  to  be  made  by  adding  the  rate  of  the  steamer  lines 
to  the  rate  of  the  rail  lines  from  the  ports  to  interior  points.  The 
actual  mileage  by  water  from  New  York  to  Charleston  and 
Savannah  is  estimated  at  about  750  miles,  but  the  rates  of  the 
steamer  lines  are  made  on  the  basis  of  what  is  termed  by  the  wit- 
nesses a  "constructive  mileage"  of  230  miles  to  Charleston  and 
250  miles  to  Savannah,  that  is,  the  water  rate  from  New  York  to 
Charleston  is  equal  to  the  rail  rate  for  230  miles  by  land,  and 
to  Savannah,  to  the  rail  rate  for  250  miles.  The  all  rail  distance 
from  New  York  to  Charleston  is  799  miles  and  to  Savannah 
914  miles.  The  following  are  the  distances  from  Charleston 
and  Savannah  by  rail  to  the  interior  points  named: 


From  Charleston  to 

Miles 

From  Savannah  to 

MILK8 

Knoxvllle 

633 

Knoxville 

520 

Chattanooga 

440 

Chattanooga 

438 

Atlanta 

308 

Atlanta 

295 

Rome 

307 

Rome 

867 

Birmingham 

475 

Birmingham 

462 

Anniston 

412 

Anniston 

890 

Selma(rfa  E.  T.  V.  &G.).     . 

501 

Selma  {via^.  F.  R.  R.)    .     . 

462 

Meridian  {via  E.  T.  V.  &  G.) . 

071 

Meridian  (via  E.  T.  V.  &  G) 

669 

The  sums  of  the  "  constructive  "  mileages  of  280  miles  from 
New  York  to  Charleston  and  250  miles  to  Savannah,  plus  the 
actual  rail  mileages  to  interior  points  above  given,  are  shown 
by  the  following  table : 
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FBOM  N.Y.  via  CHARLSSTOli  TO 


Knoiville  . 
ChAttanooga 
Atlanta .  . 
Rome  .  . 
Birmingham 
AnnistoQ  . 
Selma  .  . 
Meridian 


Milks 


763 
676 
638 
697 
706 
642 
791 
901 


From  N.Y.  via  Savai^ nah  to 


KnoxYllle 
Chattanooga 
Atlanta    . 
Rome  .     . 
Birmingham 
Anniston  . 
Selma  .     . 
Meridian  . 


Miles 


770 
683 
646 
617 
712 
649 
712 
919 


These  are  what  are  termed  the  "  rate-making  mileages  "  from 
New  York  by  water  to  Charleston  and  Savannah  and  thence  by 
rail  to  the  interior  points  named,  upon  which  the  combined  rail 
and  water  rates  from  New  York  are  based.  The  rail  and  water 
rates  from  the  Eastern  Seaboard  cities  to  Southern  territory  prac- 
tically control  the  all  rail  rates.  The  all  rail  rates  are  the  same 
as  the  rail  and  water  rates  to  Knoxville,  Chattanooga,  Birming- 
ham, Selma  and  Meridian,  but  to  Rome,  Atlanta,  Anniston  and 
points  east  of  a  line  drawn  from  Chattanooga  through  Birming- 
^^  Selma  and  Montgomery  to  Pensacola,  the  all  rail  rates  are 
l^gher  than  the  rail  and  water  rates  by  the  following  diflferentials. 


^rentials  in  cents 


8 


6 


6 


B 


D 


E 


H 


3.  The  lines  regularly  engaged  in  the  transportation  of  traffic 

"Om  Cincinnati,  Chicago  and  contiguous  territory,  to  Southern 

territory,  are  all  rail.    There  appears  to  be  no  through  water  or 

^  and  water  line  in  regular  operation  for  the  transportation  of 

Mic  in  the  numbered  classes  between  those  territories.    There 

w  a  line  by  lake  from  Chicago  to  Buffalo  and  from  that  point 

.  ly  rail  or  canal  to  New  York,  which  has  a  direct  effect  on  the 

'^il  rates  between  Chicago  and  the  seaboard  —  particularly  the 

ntes  on  grain  and  grain  products.    As  to  rates  on  articles  of 

the  higher  classes,  the  influence  of  the  water  competition  does 

not  appear  to  be  so  controlling.  The  rates  from  Chicago  to  New 
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lettered  classes  are  under  the  Classification  of  the  Southern  Rail- 
way &  Steamship  Association,  which  applies  south  of  the  Ohio 
and  Potomac  and  east  of  the  Mississippi  rivers.  As  above  stated, 
grain  and  grain  products  fall  under  Class  6  of  the  Official  Classi- 
fication ;  in  the  Southern  Classification,  grain  and  its  products 
and  heavy  freight  are  in  the  lettered  classes.  Manufactures  and 
costly  commodities  we  in  the  higher  classes. 

6.  It  appears  from  tariffs  on  file  with  the  Commission  that 
there  were  in  existence  when  the  Interstate  Commerce  Law  was 
passed  and  up  to  April  17,  1893,  through  rates  from  New  York 
via  Cincinnati  to  Chattanooga,  Meridian  and  Birmingham,  less 
than  the  sura  of  the  rates  to  Cincinnati  and  the  rates  thence  on 
to  those  cities,  and  there  are  such  rates  still  in  effect  to  Nashville, 
Memphis,  Mobile,  and  a  number  of  Mississippi  river  points. 

Those  through  rates  to  Chattanooga,  Meridian,  and  Birming- 
ham, were  as  follows : 


1 

2 

3 

4 

5 

6 

114 

08 

86 

73 

60 

49 

The  following  are  the  rates  from  New  York  to  Cincinnati : 

1 

s 

3 

4 

6 

6 

65 

67 

44 

30 

26 

22 

9.  All  the  defendants  (including  the  steamship  lines)  in  the 
Cincinnati  case  are  also  defendants  in  the  Chicago  case  and  are 
for  the  most  part  members  of  the  Southern  Railway  &  Steam- 
ship Association.  The  latter  case,  as  before  stated,  embraces  as 
defendants,  in  addition  to  those  in  the  former,  roads  north  of 
the  Ohio  participating  in  the  tmnsportation  of  traffic  from  Cen- 
tral territory  to  that  river.  None  of  these  are  members  of  the 
Southern  Railtvay  <f  Steamship  Association  except  the  Illinois 
Central  Railroad^  which,  as  we  have  seen,  extends  into  terri- 
tory  south  of   the    Ohio.     This   Association   is   composed  of 
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Rochester  and  Albany,  New  York,  as  far  west  as  the  Pacific 
coast,  and  to  a  greater  or  less  extent  over  the  South  from  Texas 
and  Arkansas  to  the  Virginias.    The  testimony  tends  to  show 
that  in  the  Southeast,  in  the  territory  embracing  Alabama,  East 
Tennessee,  Florida,  Georgia,  the  Carolinas  and  Virginias,  and 
particularly  at  points  near  the  Atlantic  coast,  the  merchants 
and  manufacturers  of  Central  territory  meet  with  strong  com- 
petition in  the  sale  of  these  goods  from  New  York  and  the 
other  Eastern  Seaboard  cities.   They  do  not  appear  to  be  driven 
out  of  this  territory  altogether  by  this  competition,  but  theit 
business  and  the  profit  on  it  are  not  so  great  as  a  general  rule 
as  in  other  markets  reached  by  them.    In  some  instances  they 
are  required  by  their  customers  to  "  equalize  the  rates,"  or  in 
other  words,  to  refund  the  excess  of  the  rates  on  their  goods 
over  those  on  goods  of  the  same  kind  and  class  from  Eastern 
Seaboard  territory. 

11.  L.  R.  BrockenboFough,  General  Freight  Agent  of  the 
Chicago  &  Eastern  Illinois  Railway  Company  (whose  road  runs 
from  Chicago  to  the  Ohio  at  Evansville)  stated  that  "  his  im- 
pression (is)  that  the  general  impression  seems  to  be  that  the 
rates  from  the  Central  territory  into  Southern  territory  are  out 
of  line  with  those  from  the  seaboard,"  and  that  his  road  "would 
be  willing  to  reduce  its  rate  to  bring  the  through  rate  in  line 
^th  the  New  York  rate."  John  C.  Gault,  General  Manager 
of  the  Queen  &  Crescent  System  (in  which  are  defendants,  the 
t'incinnati.  New  Orleans  &  Texas  Pacific  and  the  Alabama 
threat  Southern  Companies)  stated  that  he  '*  always  thought 
rates  from  Chicago  to  southern  points  on  higher  classes  ought 
to  be  the  same  as  those  from  Boston  and  New  York ; "  and  that 
this  "would  not  harm  New  York  and  hardly  be  enough  in 
favor  of  the  west."  He  also,  under  date  of  August  14,  1888, 
wrote  to  the  Commissioner  of  the  Chicago  Board  of  Trade,  that 
'^the  roads  interested  in  Chicago  business  ought  in  my  (his) 
judgment  to  take  such  action  as  is  necessary  to  insure  a  reduc- 
tion of  the  rates  "  from  the  West.  M.  C.  Markham,  Assistant 
TraflSc  Manager  of  the  Illinois  Central  R.R.  Co.,  testified  that  he 
I^d  made  an  effort  to  have  the  Southern  Railway  &  Steamship 
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the  value  of  the  comparison  being  dependent  in  all  cases  upon 
the  degree  of  similarity  of  circumstances  and  conditions  attend- 
ing the  transportation  for  which  the  rates  compared  are  charged. 
It  appears  from  the  tabular  statements  in  our  findings  of  fact, 
giving  all  rail  distances  and  class  rates  from  Cincinnati  and 
Chicago  in  Central  territory  and  from  New  York  and  other 
northeastern  cities,  to  points  in  Southern  territory,  that  on  a 
mileage  basis  the  rates  from  the  former  (particularly,  those  on 
the  higher  or  numbered  classes)  are  largely  in  excess  of  those 
from  the  latter.  For  the  purpose  of  illustration  the  following 
table  is  given,  which  shows  the  current  rates  on  goods  of  Class 
1  from  Cincinnati  and  Chicago  and  from  New  York  to  points 
named  in  Southern  territory,  and  what  the  rates  from  Cincinnati 
and  Chicago  would  be  on  the  basis  of  the  (all  rail)  mileage  rates 
from  New  York : 


J 

Rates  oir  Basis  of 

Current  Class  1  Rates 

Mileage  Rates  from 

New  York 

nrv.<-h. 

From 

From 

From 

From 

From 

To 

Cincinnati 

Cbicago 

New  York 

Cincinnati 

Chicago 

Knoxville 

76 

116 

100. 

39. 

78 

Chattanooga 

76 

116 

114 

45 

79 

Rome 

107 

147 

114 

61 

83 

Atlanta 

107 

147 

114 

61 

96 

Meridian 

122 

134 

124 

62 

71 

Birmingham 

89 

119 

114 

64 

76 

Anniston 

107 

147 

•  114 

67. 

86 

Selma 

108 

188 

114 

62 

78 

The  excess  of  the  Class  1  rates  in  the  above  table  from  Cin- 
cinnati and  Chicago  over  the  New  York  rates  from  a  mileage 
standpoint  is,  as  follows : 


To 

From 

From 

Tn 

From 

From 

Cincinnati 

Chicago 

Cincinnati 

Chicago 

Knoxville .     . 

37 

38 

Meridian .     . 

60 

63 

Chattanooga . 

31 

37 

Birmingham 

36 

44 

Rome  .     .     . 

66 

64 

Anniston 

60 

62 

Atlanta     .     . 

46 

62 

Selma      .     . 

46 

60 
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From  New  York 

From  Chicago 

From  Cincinnati 

To 

"Rate-making  Mile- 

ages" via  Charleston 

All  Rail  Distances 

All  Bail  DisUnces 

—  Bail  and  Water 

Knoxville     .... 

768mUe8 

660  miles 

290  miles 

Chattanooga    . 

676-    ** 

69"5      ** 

336      »* 

Rome      .     .     . 

697      '» 

673      »* 

413      ** 

Atlanta  .     . 

638      *» 

733      '* 

476      »* 

Meridian      .     . 

901      " 

728      " 

630      »* 

Birmingham 

706      »» 

662      " 

478      ** 

Anniston 

642      " 

716      ** 

476      *' 

Selma      .     . 

791      *» 

746      " 

698      »* 

It  will  be  seen  from  the  above  table  that  the  "  rate-making 
mileages"  from  New  York,  which  are  arrived  at  by  an  allowance 
for  the  estimated  effect  of  water  competition  —  the  estimate  being 
that  of  the  defendantSy  are  greater  than  the  actual  all-rail  distances 
froia  Chicago,  as  follows:  to  Knoxville,  by  203  miles ;  to  Chatta- 
nooga, by  81  miles;  to  Meridian,  by  178  miles  ;  to  Birmingham, 
by  53  miles;  and  to  Selma,  by  45  miles.    They  are  less  to  Rome 
by  76  miles,  to  Anniston  by  73  miles  and  to  Atlanta  by  195 
miles.    They  are   in   every  instance  much   greater   than    the 
distances  by  rail  from  Cincinnati.    The  all  rail  distances  from 
Cincinnati  and  Chicago  are  the  following  percentages  of  the 
"rate-making  mileage"  from  New  York: 


To 


Knoxrille  . 
^ttanooga 
Rome 
Atlanta 
Meridian    . 
Birmingham 
Anniston    . 
Selma 


From  Cincinnati 


From  Chicago 


38% 

73 

60 

88 

69 

112 

88 

136 

70 

80 

68 

92 

74 

111 

80 

94 

On  the  above  basis  —  that  is,  making  the  rates  from  Cincin- 

'  the  same  percentages  of  the  current  New  York 
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an  order  of  the  Commission  dated  February  17,  1910,  but  in 
fa<:t  rendered  May  24, 1910,  and  which  order  is  in  the  following 
language : 

This  case  being  at  issue  upon  complaint  and  answers  on  file,  and  having 
l>een  duly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  ConiniisHion  having 
on  the  date  hereof  made  and  filed  a  re{X)rt  containing  its  findings  of  fact 
ainl  conclusions  thereon,  which  said  rejx)rt  is  hereby  referred  to  and  made 
a  part  hereof,  and  having  found  that  the  present  ratios  of  defendant  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Co.  (lessee  of  the  Cin- 
cinnati Southern  Railway)  for  the  transportation  of  articles  in  the  num- 
IterMl  cla^sses  of  the  Southern  Classification  from  Cincinnati,  Ohio,  to 
ChattamM>ga,  Tenn.,  are,  to  the  extent  that  said  rat<\s  exceed  the  rates 
named  in  paragraph  3  hereof,  unjust  and  unreasonable. 

2.  It  is  ordered.  That  said  defendant  be,  and  it  is  hereby,  notified  and 
retpiired  to  cease  and  desist,  on  or  before  the  15th  day  of  July,  1010,  and 
for  a  i)eriod  of  not  less  than  two  years  thereafter  abstain,  from  exacting 
iu  present  rates  for  the  transiwrtation  of  articles  in  the  numbered  classes 
of  the  Southern  Classification  from  Cincinnati,  Ohio,  to  Chattanooga, 
Tenn. 

3.  It  is  further  ordered.  That  said  defendant  be,  and  it  is  hereby,  noti- 
fied and  required  to  establish,  on  or  before  the  loth  day  of  July,  1910,  and 
maintain  in  force  thereafter  during  a  jieriod  of  not  less  than  two  years, 
mtes  for  the  transportation  of  articles  in  the  numbered  (!lasses  of  the  South- 
ern Classification  from  Cincinnati,  Ohio,  to  Chattanooga,  Tenn.,  which 
shall  not  exceed  the  following,  in  cents  per  100  jKninds,  to  wit: 


('law 

1 

2 

3 
53 

4 
44 

T) 

0 

Kate 

70 

fK) 

38 

29 

The  C,  N.  O.  &  T.  P.  and  the  Commission  filed  demurrers 
to  the  bill.  Subsequently  the  case  was  transferred  to  this  court 
under  the  provisions  of  section  6  of  the  act  to  create  a  Connnerce 
Court  and  to  amend  the  act  entitled  "An  act  to  regulate  com- 
merce," and  the  cause  has  now  been  submitted  for  decision  upon 
the  bill  and  demurrers. 

The  bill  of  complaint  is  quite  voluminous,  consisting,  exclusive 
of  exhibits,  of  66  printed  pages.  The  material  allegations,  how- 
ever, wliich  in  our  judgment  are  necessary  to  l)e  considered  in 
order  to  dispose  of  the  case  may  be  stated  briefly  as  follows : 
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shippers  were  invaded  thereby.    The  fixing  of  the  schedule  of 
lates  complained  of  was  a  legislative  act 

Munn  V.  Illinois^  96  U.  S.,  113. 
Pea  V.  Chicago  N.  W.  Ry.  Co.,  94  U.  S.,  164. 
Exprefs  Ccues^  117  U.  S.,  1. 
C,  M.,  etc.,  Ry,  v.  Minnesotd,  134  U.  S.,  418. 
.  Reagan  v.  Tarmeri  Loan  ^  T.  Co.,  154  U.  S.,  362. 
Sl  L.  ^  S.  F.  Ry.  Co.  v.  Gill,  156  U.  S.,  649. 
a,  N.  0.  ^  T.  P.  Ry.  Co.  v.  I.  C.  C,  162  U.  S.,  184. 
T.  ^  P.  Ry.  V.  I.  C.  C,  162  U.  S.,  197. 
I.  C.  C.  V.  Cincinnati  Ry.  Co.,  167  U.  S.,  479. 
Railroad  Commission  Cases,  116  U.  S.,  307. 
Smyth  V.  Ames,  169  U.  S.,  515. 
Chord  V.  L.  ^  N.  R.  R.  Co.,  183  U.  S.,  483. 
Alpers  V.  City  of  San  Francisco,  32  Fed.,  503. 
So.  Pac.  Co.  V.  R.  R.  Commissioners,  78  Fed.,  236. 
New  Orleans  Water  Works  Co.  v.  New  Orleans,  164  U.  S.,  471. 
Atlantic  Coast  Line  v.  North  Carolina  Corporation  Com.,  206  U.  S.,  1. 

And  while  we  are  of  the  opinion  that  our  power  to  review  the 
order  of  the  Commission  fixing  a  schedule  of  rates  is  coextensive 
with  the  limits  of  the  protecting  shield  of  the  Constitution,  still 
it  must  clearly  appear  that  such  protection  in  some  degree  has 
been  taken  away.  The  Commission  found  that  the  rates  com- 
plained of  were  not  clearly  excessive.  Much  less  are  we  able  to 
find  that  the  rates  authorized  by  the  Commission  in  the  order 
complained  of  and  which  were  a  reduction  of  the  former  rates 
are  clearly  excessive.  In  making  this  statement  we  are  fully 
aware  of  the  allegation  of  the  bill  as  to  the  net  earnings  of  the 
C,  N.  O.  &  T.  P.,  and  the  whole  case  as  to  the  excessive  feature 
of  tlie  rates  fixed  by  the  Conunission  is  almost  entirely  based 
upon  the  earnings  of  the  C,  N.  O.  &  T.  P.  While  earnings  may 
be  considered  in  the  fixing  of  a  reasonable  rate  to  be  charged  by 
a  carrier  for  the  transportation  of  freight,  rates  necessarily  can 
not  lie  based  upon  earnings  alone.  This  is  made  clearly  to  appear 
when  we  consider  that  a  just  and  reasonable  rate  is  one  which 
is  just  to  the  carrier  and  to  the  shipper.  It  Ls  a  rate  which  yields 
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and  the  Nashville,  Chattanooga  &  St.  Louis  roads  is  a  third 
longer,  or  450  miles,  and  both  of  these  roads  have  more  or  less 
unremunerative  branch  lines.  And  yet  the  Commission  have  not 
only  put  the  two  routes  on  an  equality,  but  have  even  considered 
the  influence  of  unprofitable  branches,  which  have  to  be  taken 
care  of,  fixing  a  rate  which  shall  be  fair  for  the  whole  system, 
and  not  simply  for  the  immediate  section  of  road  which  is  in- 
volved. This,  in  my  judgment,  they  had  no  right  to  do.  The 
shipper  is  entitled  to  a  just  and  reasonable  rate,  having  regard 
to  the  service  which  is  to  be  rendered  by  the  carrier  that  is  to 
perform.  And  this  service  is  largely  to  be  measured  by  the 
facilities  for  economically  rendering  it,  which  are  possessed  by 
that  particular  road.  It  is  not  to  be  augmented  or  kept  up, 
beyond  what  is  fair  and  just,  by  the  consideration  of  what  some 
other  road,  not  so  favorably  situated,  may  need. 

The  order  of  the  Commission,  being  based  upon  mistaken  and 
erroneous  grounds,  is  therefore  invalid  and  should  be  so  declared. 
{S(ruthem  Railway  v.  St  Louis  Hay  <f-  Grain  Co.^  214  U.  S.,  207  ; 
Inter.  Com.  Com.  v.  Stickney^  215  LI.  S.,  98;  Southern  Pacific 
Railway  v.  Inter.  Com.  Com.^  219  U.  S.,  833.)  And  the  case 
should  be  thereupon  remanded  to  the  Commission  in  order  that  a 
rdte  may  be  fixed  which  shall  be  just  and  reasonable  as  respects 
the  respondent  carrier,  by  whom  the  services  are  to  l)e  performed. 
This  does  not  take  from  the  Commission  the  right  to  say  what 
that  rate  shall  be.  Much  less  does  it  involve  the  deteniiinatiou 
of  the  rate  by  the  Court  It  merely  disposes  of  the  rate  which 
has  l)een  mistakenly  made,  as  preliminary  to  a  new  consideration 
of  it  by  the  Commission  upon  correct  and  proper  grounds.  {Cin.^ 
X  0.  dr  T.  P.  R.  R.  V.  Inter.  Com.  Com.,  102  U.  S.,  184,  238,  239; 
Simthem  Railway  v.  St.  Lmiis  Hay  <f  Grain  Co.,  214  U.  S.,  297.) 

I  therefore  dissent  from  the  judgment  of  the  court,  sustaining 
the  demurrer  and  dismissing  the  bill. 

Mack,  Judge : 

I  concur  in  the  above  dissent. 
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COMMERCIAL  COMPETITION:  RATES  ON  SALT 


Railroad  Commissioners  of  Kansas  v.  Atchison, 
ToPEKA  &  Santa  Fe  Railway  ^ 

Prouty,  Chairman: 

This  proceeding  involves  the  relative  distributive  rates  on 
salt  from  the  Kansas  as  compared  with  the  Michigan  field  into 


intermediate  territory.    The  situation  will  be  best  understood 
by  a  glance  at  the  accompanying  map. 

The  Kansas  salt  field  extends  about  120  miles  north  and  soutlv 
by  some  60  miles  east  and  west.    Hutchinson  is  situated  near  the 

1  Decided  Febniaiy  5,  1912.   22  I.  C.  C.  Rep.  407-419.   The  original  case, 
6  Man,  299,  was  reprinted  in  the  first  edition  of  Railway  Problems,  p.  190. 
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center  of  this  field  and  may  be  selected  as  typical  of  the  whole 
field  Kates  from  all  points  of  production  in  this  field  to  the  dis- 
puted territory  are  the  same,  there  being  therefore  no  competition 
in  the  rate  between  different  points  of  production  in  this  field. 

The  Michigan  field  covers  nearly  the  entire  lower  peninsula  of 
the  state  of  Michigan,  extensive  salt  works  l)eing  located  at  Lud- 
ington,  Manistee,  Bay  City,  Port  Huron,  Detroit,  Saginaw,  and 
some  other  points.  This  field  is  therefore  more  extensive  than 
the  Kansas  field.  Rates  at  the  present  time  are  substantially  the 
same  from  all  points  in  the  Michigan  field  to  the  destinations  in 
controversy;  but,  owing  to  conditions  of  transportation,  whidi 
will  be  later  referred  to,  there  has  been  in  the  past  active  com- 
j)etition  in  rates  between  the  Michigan  points  of  production  them- 
selves, which  has  produced,  at  times,  differences  in  those  rates, 
some  vestiges  of  which  still  remain. 

It  \inll  be  seen  by  reference  to  the  map  that  as  salt  moves  from 
the  Kansas  field  east  and  northeast  it  meets  salt  moving  from  the 
Michigan  field  in  the  opposite  direction,  the  debatable  ground 
being,  roughly  speaking,  between  the  Mississippi  and  the  Missouri 
rivers.  The  cost  of  producing  salt  in  Kansas  and  Michigan  is  sub- 
stantially the  same.  The  quality  of  the  salt  is  about  the  same, 
although  this  record  indicates  that  at  the  same  price  the  Michi- 
gan salt  sells  somewhat  more  freely.  Whether,  therefore,  this 
intermediate  territory  shall  be  supplied  from  Kansas  or  Michigan 
depends  mainly  upon  the  rate  of  transportation. 

This  proceeding  is  instituted  by  the  Kansas  railroad  commis- 
sion in  the  interest  of  the  salt  producei-s  of  that  state,  and  the 
complaint  is : 

1.  That  the  rates  from  the  Kansas  field  into  this  disputed 
territorj'  are  unreasonable  in  and  of  themselves. 

2.  That  these  rates  are  unduly  high  in  comparison  with  corre- 
sponding rates  from  the  Michigan  field. 

Certain  salt  producers  in  Kansas  have  intervened  in  favor  of 
the  prayer  of  the  complainant,  and  certain  producers  in  the  Michi- 
gan field  against  it,  so  that  the  whole  situation  is  before  us. 

In  support  of  its  contentions  the  complainant  relies  first 
and  largely  upon  the  fact  that  under  the  present  rates  Kansas 


218  RAILWAY  PROBLEMS 

producers  are  not  only  unable  to  increase  their  production,  but  can 
not  even  maintain  that  of  recent  years,  while  production  in  the 
rival  Michigan  field  is  increasing;  and  this  phase  of  the  case 
may  be  referred  to  before  proceeding  to  a  discussion  of  the  rates 
themselves. 

This  record  does  not  show  in  a  very  satisfactory  way  the  rela- 
tive production  of  these  two  fields,  past  and  present.  When  this 
same  matter  was  before  the  Commission  in  1891  it  appeared  that 
production  in  the  Kansas  field  was  about  1,000,000  barrels  an- 
nually, as  compared  with  4,000,000  barrels  in  the  Michigan  field, 
while  it  now  appears  that  in  1909  the  corresponding  figures  were 
2,500,000  Kansas,  6,000,000  Michigan.  If,  therefore,  we  compare 
the  present  with  20  years  ago  the  percentage  of  development  has 
been  in  favor  of  Kansas. 

It  is  said,  however,  that  in  1891  the  Kansas  field  was  in  its 
mf ancy,  and  this  record  indicates  that  for  the  last  few  years  there 
has  been  little  increase  in  the  Kansas  field,  while  Michigan  pro- 
duction has  shown  a  substantial  advance.  It  is  suggested  that 
this  is  due,  not  to  any  undue  advantage  which  Michigan  enjojrs 
into  this  territory,  but  rather  to  the  fact  that  other  sources  of 
production  have  been  developed  to  the  south  and  west  of  Kansas, 
which  have  limited  its  market  in  those  directions. 

This  Commission  ha*s  often  said  that  it  can  not  require  of  car- 
riers the  establishment  of  rates  which  will  guarantee  to  a  shipper 
the  profitable  conduct  of  his  business.  The  railway  may  not  im- 
pose an  unreasonable  transportation  charge  merely  because  the 
business  of  the  shipper  is  so  profitable  that  he  can  pay  it ;  nor, 
conversely,  can  the  shipper  demand  that  an  unreasonably  low 
charge  shall  be  accorded  him  simply  because  the  profits  of  his 
business  have  shrunk  to  a  point  where  they  are  no  longer 
sufficient. 

The  effect  of  a  rate  upon  commercial  conditions,  whether  an 
industry  can  exist  under  particular  rates  or  a  particular  adjust- 
ment of  rates,  are  matters  of  consequence,  and  facts  tending  to 
show  these  circumstances  and  conditions  are  always  pertinent 
But  they  are  only  a  single  factor  in  determining  the  fundamental 
(juestion.    A  narrowing  market,  increased  cost  of  production, 
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overproduction,  and  many  other  considerations  may  render  an 
industry  unprofitable,  without  showing  the  freight  rate  to  be 
unreasonable. 

A  reduction  in  the  rate  on  salt  from  the  Kansas  field  to  these 
points  in  controversy  would  not  increase  to  any  appreciable  ex- 
tent the  total  amount  of  salt  consumed,  but  a  reduction  from  the 
Kansas  field  with  no  corresponding  change  from  the  Micliigan 
field  would  throw  the  busmess  to  the  complauiing  interests. 
The  question  is  not  what  rate  the  traffic  will  bear,  for  the  rate  is 
alrea<ly  sufficiently  low  to  move  the  traffic  to  its  limit  from  either 
Kansas  or  Michigan,  but  is  rather  one  of  relative  adjustment. 
Kansas  shippers  Jiave  a  right  to  demand  of  these  defendants  who 
serve  them  rates  which  are  first  of  all  reasonable  in  and  of  them- 
selves, and,  next,  rates  which,  in  so  far  as  these  defendants  can 
properly  control  the  situation,  are  fairly  adjusted  with  respect  to 
these  rival  fields  of  production. 

The  inherent  reasonableness  of  the  rates  in  controversy  will 
be  first  considered. 

The  original  complaint  directed  attention  especially  to  the  rate 
from  the  Kansas  field  to  St.  Louis.  That  rate  then  was  and 
now  is  13^  cents  per  100  pounds  for  a  distance  of  approximately 
500  miles.    Is  this  unreasonable  per  se  ? 

Salt  is  very  desirable  traffic  from  a  transportation  standpoint. 
It  loads  heavily,  is  not  liable  to  loss  or  damage  in  transit,  can 
be  handled  at  the  convenience  of  the  carrier,  and  affords  a  uni- 
form business.  Its  value  is  comparatively  little,  being  from  '^1.50 
to  *2  per  ton  at  the  point  of  production.  While  not  consumed 
as  largely  as  coal,  cement,  brick,  and  similar  commodities,  and 
wliile  therefore  the  freight  rate  is  not  so  noticeable,  it  is  an  article 
of  universal  and  necessary  consumption.  All  these  considerations 
call  for  a  low  rate  of  transportation,  and  have  l)een  repeatedly 
recognized  by  this  Commission.  It  is  also  true  that  the  ability 
of  a  particular  producer  to  sell  in  a  given  market  has  depended 
largely  upon  the  cost  of  transportation,  and  this  in  turn  has 
operated  to  force  down  rates  generally,  so  that  salt  rates  in  this 
territory,  certainly,  have  been  established  by  the  voluntary  action 
of  the  carriers  at  a  low  level.   Notwithstanding,  however,  all  these 
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It  will  be  seen  upon  a  reference  to  the  map  that  the  salt- 
producing  points  of  Micliigan  are  located  mainly  upon  the  water. 
They  are,  upon  the  western  side  of  the  peninsula,  Manistee  and 
Ludington  upon  Lake  Michigan,  and  upon  the  eastern  side.  Bay 
City,  Port  Huron,  Wyandotte,  and  Detroit  upon  Lake  Huron. 
It  was  said  in  testimony  that  salt  was  produced  in  Michigan,  in 
quantities,  at  but  a  single  interior  point,  Saginaw,  which  lies  in 
close  proximity  to  the  water. 

The  distance  from  Ludington  and  Manistee  to  Milwaukee  and 
Chicago  is  from  100  to  150  miles.  It  appears  from  this  record 
that  salt  has  for  many  years  been  transported  from  these  points 
of  production  by  water  to  both  Milwaukee  and  Chicago.  Much 
of  this  transportation  is  in  boats  owned  by  the  producei's  of  the 
salt;  bul  there  is  to-day,  and  for  some  time  has  been,  a  regular 
tariff  of  the  Fere  Marquette  steamers  naming  a  rate  of  2^  cents 
from  both  these  producing  points  to  Milwaukee  and  Cliicago. 

While  it  does  not  appear  under  what  circumstances  salt  is 
canied  from  ports  upon  Lake  Huron  to  Chicago  and  Milwaukee 
nor  the  cost  of  the  transportation,  it  does  appear  that  the  salt 
produced  at  these  Lake  Huron  ports  moves  mainly  by  water. 
The  testimony  shows  that  80  per  cent  of  all  the  salt  manufac- 
tured in  Michigan  starts  upon  its  journey  by  water,  and  it  was 
said  that  90  per  cent  of  the  salt  gomg  uito  tliis  contested  territory 
moved  by  lake  and  raiL 

It  can  not,  therefore,  be  doubted  and  must  be  assumed,  that 
this  Michigan  salt  can  be  laid  down  in  Chicago  or  Milwaukee 
for  2J  cents  per  100  pounds.  The  cost  of  reaching  any  particu- 
lar point  of  consumption  can  not  exceed  the  rate  from  these  two 
railroad  centers  plus  2J  cents  for  the  water  carriage. 

The  distanee  from  Chicago  to  St.  Louis  by  the  short  line  is 
-78  miles.  Several  different  liiujs  of  railway  connect  these 
great  commercial  centers,  and  competition  for  business  by  these 
different  routes  is,  and  always  has  been,  most  active.  It  u])- 
P^ars  that  the  rate  on  salt  from  Chicago  to  Eiist  St.  Louis 
^''^  for  a  long  time  6|  cents  per  100  pounds.  The  local  rate 
^  package  salt  is  now  9  cents  per  100  pounds,  the  rate  on 
bolk  salt  the  same. 


vm 

RELATIVE  RATES 

The  Eau  Claire  Lumber  Case^ 
Knapp,  Commissioner: 

1.  The  complainant,  the  Eau  Claire  Board  of  Trade,  is  an 
association  of  citizens  and  residents  of  the  city  of  Eau  Claire, 
Wisconsin,  organized  to  promote  the  business  interests  of  that 
city.  The  defendant  railroad  companies  are  severally  common 
carriers  engaged  in  the  interstate  transportation  of  lumber  and 
other  freight.  The  sources  of  supply  of  the  west-bound  lumber 
shipped  over  these  roads  are  the  forests  of  northern  Michigan, 
Wisconsin  and  Minnesota;  and  the  main  points  from  which 
such  shipments  are  made  are  Minneapolis,  Eau  Claire,  Winona, 
La  Crosse,  Oshkosh,  Milwaukee  and  Chicago,  and  the  following 
towns  on  the  Mississippi  river,  south  of  La  Crosse,  to  wit: 
Dubuque,  Clinton,  Lyons,  Fulton,  Moline,  Rock  Island,  Daven- 
port, Muscatine,  Burlington,  Keokuk,  Hannibal  and  Louisiana. 
The  market  or  distributing  towns  to  which  these  shipments  are 
made  are  for  the  most  part  the  "  Missouri  river  points,"  Sioux 
City,  Omaha,  Council  Bluffs,  St.  Joseph  and  Kansas  City. 

2.  No  one  of  the  defendant  roads  reaches  all  these  points  of 
production.  From  Eau  Claire  shipments  of  lumber  are  made  to 
the  Missouri  river  over  the  Chicago,  Milwaukee  &  St.  Paul,  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha,  and  the  Wisconsin 
Central.  The  Chicago,  Milwaukee  &  St.  Paul  road,  (hereinafter 
designated  the  "  Milwaukee,")  has  main  lines  as  follows :  from 
Chicago  to  Council  Bluffs  ;  from  Marion,  Iowa,  on  said  former 

^  Decided  June  17, 1802.  Interstate  Commerce  Commission  Reports,  Vol.  V, 
pp.  264-298.  For  significant  features  of  this  case,  consult  Ripley's  Railroads  : 
Rates  and  Regulation.   (Index.) 
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Being  situated  nearer  the  pine  forests,  the  sources  of  timber 
supply,  and  at  the  confluence  of  two  rivers  which  penetrate 
those  forests,  the  Eau  Claire  and  Chippewa,  it  appears  to  have 
natural  advantages  over  its  neighboring  competitors.  .  .  .  After 
lumber  is  in  the  raft,  the  cost  of  its  transportation  by  water 
down  the  Mississippi  is  less  than  for  the  same  distance  by  rail ; 
but,  including  the  rafting  and  preceding  expenses,  the  testimony 
is  to  the  effect  that  lumber  can  be  shipped  from  Eau  Claire  by  ^ 
rail  direct  to  Missouri  river  markets  at  as  little  if  not  less,  cost 
than  it  can  be  floated  to  Mississippi  river  points  and  thence 
transported  by  rail  to  those  markets.  The  railway  compjuiies 
whose  lines  run  from  Chicago  across  the  Mississippi  to  the  Mis- 
souri river  territory  naturally  desire  that  lumber  be  carried  by 
water  down  the  Mississippi  to  shipping  points  on  that  river, 
and  be  thence  shipped  over  their  roads  to  the  Missouri  river 
markets.  The  Omaha  road  is  also  interested  in  maintaining  high  / 
lumber  rates  at  Eau  Claire,  because  of  an  agreement  between 
that  road  and  the  purchasers  of  its  timber  lands  in  northwestern 
Wisconsin,  by  which  those  purchasers  bound  themselves  to  ship 
over  its  line  the  timber  from  such  lands,  (which  is  further  from 
the  Missouri  river  markets  than  Eau  Claire  timber),  on  condition 
of  receiving  the  same  rates  as  might  be  charged  by  that  road 
on  such  shipments  from  Eau  Claire. 

6.  The  rates  from  Eau  Claire  and  the  other  shipping  points  to 
the  Missouri  river  markets  are  based  on  the  rate  from  Chicago, 
being  certain  differentials  over  or  under  that  rate,  and  the  same 
rate  is  made  from  any  one  of  the  shipping  points  to  all  the 
Missouri  river  markets,  although  the  distances  to  the  latter  vary 
materially.  ♦  ♦  *  *  *  * 

In  the  early  history  of  the  lumber  industry  in  this  territory 
the  principal  points  of  competition  were  Chicago  on  the  one 
hand,  and  St.  Louis,  Hannibal  and  Louisiana  on  the  other. 
Chicago  received  its  lumber  from  Michigan  by  way  of  the  lake, 
and  the  other  towns  received  theirs  by  way  of  the  Mississippi. 
As  railroads  were  built  from  time  to  time  into  the  northern 
pineries,  and  numerous  towns  engaged  in  the  manufacture  of 
lumber,  the  conflict  of  rates  increased  and  much  uncertainty  and 
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applied  to  the  rates  from  Chicago  of  ten  and  fifteen  cents,  respec- 
tively; also  the  present  rates  as  announced  by  the  tariffs  of  the 
Western  Freight  Association :     [Abridged.  —  Ed.] 


Present  Rates  as 

Bates  under  Booub 

PER  Tariffs  of 

Differentials 

Western  Freight 
Association 

Cento 

Cento 

Cento 

Chicago 

10 

16 

16 

Minneapolis 

12 

17 

17 

Eau  Claire  . 

m 

2H 

21i 

Winona  .     . 

11 

16      • 

16 

La  Crosse    . 

11 

16 

16 

Oshkosh  .     . 

15i 

201 

20i 

Rock  Island 

6i 

IH 

13 

Burlington  . 

61 

lOi 

lU 

St.  Louis     .     . 

3i 

H 

H 

While  these  rates  are  based  on  the  Chicago  rate,  it  appears 
that  the  building  of  large  sawmills  at  other  points,  and  the 
extension  of  railways  into  the  timber  regions  of  the  northwest, 
have,  to  a  large  extent,  withdrawn  from  Chicago  the  business  of 
supplying  lumber  to  western  markets.  Chicago,  however,  does 
as  large  a  business  as  heretofore  in  supplying  its  local  demand 


Distances  by  Short  Lines 


To 

To 

To 

To 

From 

Sioux  Citv 

Council  Bluffs 

St.  Joseph 

Kansas  City 

MUes 

Miles 

MUes 

Miles 

Chicago    .     . 

617 

488 

470 

458 

Eau  Claire    . 

368 

467 

686 

606 

Winona   .     . 

328 

427 

666 

560 

La  Crosse 

366 

443 

646 

540 

Minneapolis . 

263 

362 

491 

631 

Oshkosh  .     . 

680 

604 

666 

047 

Rock  Island . 

416 

317 

319 

837 

Burlington    . 

366 

291 

273 

341 

St.  Louis  .     . 

611 

412 

307 

277 
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'  and  in  shipping  east.  Lumber  from  Oshkosh  is  also  shipped 
extensively  through  Chicago  to  the  east;  and  it  appears  that 
the  western  shipments  from  both  Chicago  and  Oshkosh  are 
mainly  the  surplus  remaining  after  eastern  markets  have  been 
supplied.         ****** 

10.  As  before  stated,  Minneapolis,  Winona  and  La  Crosse  are 
ou  the  main  line  of  the  Milwaukee  road  from  Chicago  to  Min-*^ 
neapolis,  while  Eau  Claire  is  48  miles  distant  from  the  main 
line  on  a  branch  road  from  Wabasha.    On  an  average  there  is  a 
train  and  a  half  each  way  per  day  on  this  branch  road,  which  is 
about  one  tenth  of  the  business  of  the  main  line.    This  brancli 
road  Ls  comparatively  level,  with  no  difficult  grades,  and  the 
cost  of  "physical  movement"  of  a  train  over  it  is  not  greater 
than  over  the  main  line.    It  appears,  however,  that  a  full  train 
cannot  always  be  made  up  on  this  branch  line,  and  hence  engines 
employed  there  cannot  always  be  utilized  to  their  full  capacity. 
As  a  general  rule  the  operating  expenses  per  ton  per  mile  are 
greater  on  branch  than  on  main  lines.    Eau  Claire  is,  however, 
on  the  main  line  of  the  Omaha  road,  and  is  reached  by  the  Wis- 
consin Central  and  other  roads  hereinbefore  named.    Oshkosh 
in  also  on  a  branch  of  the  Milwaukee  road  about  40  or  50  miles 
from  the  main  line.    It  may  be  stated  as  in  the  nature  of  an 
admission  that  Mr.  E.  P.  Ripley,  Third  Vice  President  of  the 
Milwaukee  road,  testified  that  he  knew  of  no  "conditions  that 
should  make  the  rate  higher  from  Eau  Claire  than  from  Oshkosh 
except  that  Eau  Claire  is  nearer  the  lumber-producing  territory 
and  perhaps  may  be  said  to  be  able  to  i)ay  moie,"  and  that  "  there 
are  no  dissimilar  conditions  existing  at  Winona,  La  Crosse  and 
Minneapolis  as  coinpared  with  Eau  Claire  which  would  justify 
the  charge  of  a  higher  rate  per  car  per  mile  on  lumber  from  Eau 
Claire  to  the  Missouri  river  points  than  from  the  points  first 
named,  except  that  they  are  farther  from  the  supply  and  it  costs  ^ 
Daore  to  get  the  logs  there."     ♦  *  *  ♦ 

11.  The  average  weight  of  a  car  load  of  luml)er  being  about 

85,000  lbs.,  the  total  freight  per  car  load  to  Missouri  river  points, 

^der  the  Bogue  differentials,  is  about  '^75.25  from  Eau  Claire  ; 

^       from  Winona  and  La  Crosse  about  $56.00,  from  Minneapolis 
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A  brief  examination  of  the  findings  discloses  the  reasons  for  this 
anomalous  situation.    At  a  number  of  places  on  the  Mississippi 
south  of  La  Crosse,  the  manufacture  of  lumber  is  extensively 
carried  on,  the  timber  from  which  it  is  produced  being  mainly 
obtained  along  the  tributary  streams  north  of  that  point.    Eacli 
of  these  towns  is  connected  with  the  Missouri  river  by  one  or 
more  of  the  defendant  railroads  other  than  the  Milwaukee. 
These  towns  compete  in  the  same  markets  with  the  lumber- 
manufacturing  districts  nearer  the  timber  supply,  and  they  nat- 
urally desire  to  retain  and  develop  an  industry  in  which  they 
are  so  largely  interested.    The  railroads  extending  westerly  from 
those  places  are  equally  anxious  for  the  traffic  which  this  indus- 
try supplies,  and  they  appear  to  have  some  advantage  over  their 
'uorthem  competitors  in  shorter  distances  and  greater  aggregate 
tonnage.    Any  reduction,  therefore,  in  the   rate  established  at 
Eau  Claire,  which  would  tend  to  increase  the  output  of  lumber 
in  that,  locality  at  the  expense  of  lumber  towns  more  remote 
from  the  forest  sources,  is  deemed  by  those  towns  and  the  car- 
riers identified  with  them  inimical  to  their  common   interests, 
and  meets,  almost  as  a  matter  of  course,  their  combined  opposi- 
tion.   Under  these  circumstances  it  is  obvious  that  the  lumber- 
carrying  roads  which  do  not  reach  Eau  Claire,  and  which  are 
quite  independent  of  the  Milwaukee  system,  have  it  in  their 
fower  to  perpetuate  the  inequality  of  which  that  town  complains 
by  making  a  reduction  in  rates  from  other  points  equal  to  any 
reduction  which   the  Milwaukee  company  may  make  at  Eau 
Claire.   This  in  substance  is  the  excuse  offered  by  the  original 
defendant  for  maintaining  rates  on  lumber  shipments  from  E^u 
Claire  .which  it  admits  to  be  relatively  unjust,  and  its  request 
that  other  carriers  acting  under  the  Bogue  award  be  made  parties 
to  the  proceeding  was  an  indirect  invitation  to  them  to  answer 
the  accusation  of  the  complainant. 

So  far  as  the  defense  interposed  by  these  parties  goes  to  the 
^n\&  of  the  controversy,  it  rests  ultimately  upon  two  propo- 
sitions. One  is,  that  under  the  schedule  of  rates  fixed  by 
the  Bogue  arbitration  Eau  Claire  is  now  paying  lefts  for  the 
tansportation  in  question  then  the  lower  Mississippi  towns,  in 
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it  with  the  rates  from  the  neighboring  towns,  similar  in  size, 
situation  and  volume  of  competing  traffic,  and  at  approximately 
the  same  distance  from  common  markets.  Bearing  in  mind,  also, 
that  since  this  investigation  was  commenced  all  these  rates  have 
been  advanced  by  an  addition  equal  to  fifty  per  cent  of  the  rate 
upon  which  the  others  weie  based,  viz.,  the  ten-cent  rate  from 
Chicago  to  the  Missouri  river,  we  deem  it  quite  unsuitable  to 
attempt  the  correction  of  the  inequality  complained  of  by  order- 
ing a  further  advance  in  the  rates  from  competing  points  in  the 
vicinity  of  Eau  Claire,  For  this  reason  it  is  unnecessary  to  dis- 
cuss the  power  of  the  Commission,  in  dealing  with  discrimina- 
tions between  different  localities,  to  require  an  increase  in  rates 
deemed  relatively  preferential. 

The  further  general  argument  against  a  reduction  of  the  Eau 
Claire  differential  does  not  persuade  us  that  the  present  rate 
should  be  continued.  This  impression  involves  some  consider- 
ation of  the  Bogue  award  as  it  affects  the  town  making  this  com- 
plaint, and  the  consequences  to  be  apprehended  from  lowering 
the  lumber  rate  at  that  point.  The  most  noticeable  fact  in  this 
connection  is  that  the  results  apparently  experienced  do  not 
accord  with  the  principle  upon  which  that  award  avowedly  pro- 
ceeds. Mr.  Bogue  expressly  declares  the  question  to  be,  *'  What 
rate  will  enable  each  line  party  to  this  arbitration  to  place  its 
fair  proportion  of  lumber  in  the  territory  under  consideration  ?  " 
J  This  appears  to  us  equivalent  to  asking,  "  What  rate  will  enable 
each  town  in  this  territory  to  place  its  fair  proportion  of  lumber 
in  the  common  markets  ?  "  for  the  arbitrator  surely  did  not  intend 
to  imply  that  a  "  line  "  which,  as  compared  with  some  rival  road, 
gets  its  ^'  fair  proportion  "  of  lumber  tonnage,  taking  into  account 
the  aggregate  shipments  from  all  the  towns  which  it  serves,  may 
so  discriminate  between  those  totvns  as  to  stimulate  production  at 
one  and  prevent  it  at  the  othera.  The  Milwaukee  road,  for 
instance,  may  have  a  "  fair  proportion  "  of  the  lumber  business 
under  the  present  schedule,  but  that  circumstance  furnishes  no 
reason  for  favoring  La  Crosse  and  Winona  at  tlie  expense  of 
Eau  Claire.  It  could  not  have  been  the  design  of  Mr.  Bogue  to 
equalize  this  traffic  between  the  railroads  without  regard  to  the 
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interests  of  competing  localities,  and  his  award  does  not  appear 
to  have  been  so  interpreted  by  the  carriers.    What  he  evidently 
intended  was  that  lumber  should  cost  the  producer  approxi- 
mately the  same  when  delivered  at  destination^  whether  manufac- 
tured at  one  place  or  another.  I  ncreased  charges  for  transportation 
were  to  offset  advantages  of  location  or  other  natural  facilities 
for  cheap  production.    In  this  way  the  tonnage  was  to  be  fairly 
divided  between  the  roads,  and  the  prosperity  of  all  these  towns 
secured  by  enabling  them  to  compete  on  an  even  footing  in  the 
common  markets.    But  the  rate  prescribed  for  Eau  Claire  hardly 
permitted  a  result  consistent  with  this  theory.    As  it  seems  to  us, 
this  town  has  been  placed  at  a  manifest  disadvantage.    So  far 
from  enjoying  equal  opportunity  with  its  rivals,  it  appears  to 
have  been  overweighted  with  a  differential  which  has  excluded 
it,  to  a  great  extent,  from  the  field  of  competition.    A  number 
of  its  establishments  have  gone  out  of  business,  its  industrial 
development  has  been  checked  and   its   population   seriously 
diminished.    While  neighboring  towns  have  been  prosperous, 
Eau  Claire  has  not  held  its  own.    These  adverse  consequences 
may  not  have  been  caused  by  the  operation  of  the  Bogue  award, 
but  no  other  explanation  is  suggested.    Obviously,  such  an  out- 
come was  not  designed,  and  the  fact  that  it  has  occurred  indi- 
cates an  injustice  to  this  locality  which  ought  to  be  corrected,  r 

We  are  not  to  be  understood  as  indorsing  the  principle  which  y^ 
governs  that  award.  On  the  contrary  we  consider  it  radically 
unsound.  That  rates  should  be  fixed  in  inverse  proportion  io 
the  natural  advantages  of  competing  towns,  with  the  view  of 
equalizing  "commercial  conditions,"  as  they  are  sometimes  de- 
scribed, is  a  proposition  unsupported  by  law  and  quite  at  vari-**/ 
ance  with  every  consideration  of  justice.  Each  community  is 
entitled  to  the  benefits  arising  from  its  location  and  natural 
conditions,  and  any  exaction  of  charges  unreasonable  in  them- 
selves or  relatively  unjust  by  which  those  benefits  are  neutralized 
or  impaired,  contravenes  alike  the  provisions  and  the  policy  of 
the  statute.  There  is  no  occasion  for  enlarging  upon  this  point, 
as  it  is  only  incidentally  involved  in  the  discussion.  Our  chief 
object  in  commenting  on  the  Bogue  award  in  this  connection  is 
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to  accept.    No  mathematical  rule  has  been  followed  and  no  par- 
ticular theory  applied,  but  that  i-ate  has  been  selected  which,  on 
the  whole,  best  satisfies  our  judgment.    To  a  ceitain  extent  our 
detemiination  is  arbitrary,  but  equally  so  is  the  fixing  of  a  rate 
in  the  first  instance.    As  the  injustice  which  Eau  Claire  suffers 
arises  mainly  from  the  lower  rates  at  La  Crosse  and  Winona, 
the  rate  from  the  former  should  bear  a  fixed  and  permanent 
relation  to  the  rates  from  the  latter,  independent  of  the  Chicago 
rate  upon  which  all  the  others  are  based  under  the  Bogue  arbi- 
tration.   Taking  everything  into  account,  we   think  the  rate 
from  Eau  Claire  should  not  exceed  the  rate  from  La  Crosse  and 
Winona  by  more  than  2  cents  per  hundred  pounds,  when  the 
latter  rate  is  not  over  11  cents  per  hundred;  and  that  such 
excess  over  the  present  rate  of  16  cents  from  La  Crosse  and 
Winona   should  not  be   greater   than   2i  cents  per  hundred. 
Compared  with  the  16-cent  rate  now  in  force  at  these  compet- 
ing towns  the  rate  thus  fixed  for  P^au  Claire  will  be  higher  by 
$8.76  per  car;  and  the  rate  per  car  per  mile  and  per  ton  per 
mile  to  the  several  Missouri  river  markets  will  still  be  consider- 
ably greater  from  Eau  Claire  than  from  La  Crosse  or  Winona. 
All  things  considered,  however,  we  believe  that  an  addition  of 
2  J  cents  to  the  present  rate  from  those  places  will  not  be  unjust 
to  Eau  Claire,  and  that  a  greater  reduction  in  the  differential 
now  in  force  against  that  town  should  not  at  this   time  be 
required.    If  the  operation  of  this  rate  fails  to  give  equitable 
results,  the  complainant  will  not  be  debarred  from  making  a 
further  application  for  relief.  *  ♦  * 

The  order  of  the  Commission  is  that  from  and  after  the  tenth 
day  of  July,  1892,  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  cease  and  desist  from  charging,  collecting,  or 
receiving  for  or  on  account  of  lumber  transported  by  it,  in  car- 
load quantities,  from  Eau  Claire,  Wisconsin,  to  the  various  Mis- 
souri river  points  mentioned  in  this  report,  any  greater  sum  or 
amount  than  two  and  one-half  cents  per  hundred  pounds  more 
than  shall  or  may  from  time  to  time  be  charged,  collected  or 
received  by  that  company  for  the  like  transportation  from  the 
towns  of  La  Crosse  and  Winona  aforesaid. 
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miles.  The  distance  from 
River  Junction  to  Pensar 
cola  is  161  miles,  and  as 
Pensacola  is  distant  from 
Mobile  and  New  Orleans 
104  miles  and  245  miles, 
respectively,  the  distance 
from  River  Junction  to 
Mobile  and  New  Orleans 
is  265  miles  and  406  miles, 
respectively. 

The   Pensacola  &  At- 
lantic division  lies  wholly 
within  the  State  of 
Florida.    It  was  built  by 
the  Pensacola  &  Atlantic 
Railroad   Company  with 
the  assistance  of  the 
Louisville    &    Nashville 
Railroad   Company,   and 
subsequently  purchased 
under  a  mortgage  sale  by 
the  latter  company.    The 
State  of  Florida  granted 
to  the  Pensacola  &  At- 
lantic Railroad  Company 
3,890,619  acres  of  land. 
This  company  had  sold  of 
udd  grant  up  to  Jime  12, 
1891,668,590.06  acres  for 
•552,380.60.   The  Louis- 
ville  &  Nashville  Railroad 
Company  from  June  12, 
1891,  to  April  80,  1897, 
sold  571,986.86  acres  for 
^16,603.76.     Some   of 
the  deeds,  however,  were 


254  RAILWAY   PROBLEMS 

canceled,  and  the  total  net  sales  by  both  roads  amounted  on 
April  30,  1897,  to  995,481.34  acres  for  $860,343.65. 

According  to  a  statement  put  in  evidence  for  the  defense,  the 
V  Pensacola  &  Atlantic,  considered  as  a  distinct  line,  does  not  earn 
sufficient  to  pay  operating  expenses  and  interest  on  its  fixed 
charges.  It  appears  that  the  Louisville  &  Nashville  has  been 
operating  the  road  since  the  beginning  of  the  year  1885,  and 
that  it  bought  the  property  under  foreclosure  sale  in  May,  1891. 
The  road  is  opemted  in  connection  with  the  other  portions  of 
tliis  large  system,  and  serves  as  a  connection  with  the  Plant  Sys- 
tem and  Florida  Central  &  Peninsular  in  Florida.  The.  Louis- 
ville &  Nashville  Railroad  Company  is  solvent  and  prosperous. 
It  has  increased  its  funded  debt  from  $79,158,660  in  1895  to 
$110,693,660  in  1899,  and  during  the  fiscal  year  ended  June 
30,  1899,  it  paid  its  accruing  funded  debt  obligations  and  de- 
clared a  dividend  of  3^  per  cent  on  its  stock.  The  amount  of 
stock  outstanding  was  reported  at  $54,911,520. 

3.  West  Florida,  through  which  the  Pensacola  &  Atlantic 
division  runs,  is  very  sj)arsely  settled  between  Pensacola  and 
River  Junction,  the  termini  of  the  road,  there  being,  according 
to  the  census  of  1890,  no  town  on  the  line  except  the  city  of 
Pensacola,  with  a  population  of  1000  inhabitants.  The  volume 
of  traffic  originating  along  the  road  is  comparatively  small.  The 
principal  articles  received  for  shipment  are  cotton,  naval  stores 
and  lumber.  Some  wool  and  a  few  melons  are  also  shipped. 
According  to  the  census  of  1890  Pensacola  had  a  population  of 
11,750  inhabitants  and  Savannah  a  population  of  43,189.  Lum- 
ber from  Pensacola  &  Atlantic  stations  is  shipped  principally  to 
Pensacola,  one  of  the  largest  markets  for  exporting  lumber  in 
sail  vessels  along  the  coast.  Savannah,  Ga.,  is  the  largest  naval- 
stores  market  in  the  world,  while  Pensacola  is  a  small  market 
for  rosin  and  turpentine,  receiving  these  commodities  princi- 
pally from  stations  on  the  Louisville  &  Nashville  system. 

\  5.  The  I^ouisville  (fe  Nashville  Railroad  Company  does  not 
own  or  control  any  line  of  road  entering  Savannah.  In  the 
transportation  of   cotton    or   naval   stores   to   Savannah    from 
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Pensacola  &  Atlantic  stations  the  interest  of  that  company  ends 
with  the  delivery  to  its  connection,  the  Savannah,  Florida  & 
Western  Railway  Company  or  the  Florida  Central  &  Penin- 
sular Railway  Company,  at  River  Junction.  The  only  revenue 
it  can  receive  from  east-bound  shii)ments  is  for  the  short  haul 
to  River  Junction.  The  conditions  are  reversed  on  traffic  going 
westward. 

Most  of  the  naval  stores  shipped  from  Pensacola  &  Atlantic 
stations  westward  are  ultimately  destined  to  interior  points,  such 
as  Louisville,  Cincinnati  and  Chicago,  and  on  these  shipments 
the  Louisville  &  Nashville  generally  receives  a  long  haul  from 
Pensacola.    The  Louisville  &  Nashville  therefore  has  a  substan- 
tial  interest  in  having  this  freight  move  west  to  or  through  Pen- 
sacola instead  of  east  via  River  Junction  to  Savannah  or  other 
destinations,  and  its  rates  are  made  with  a  view  of  inducing 
such  westward  movement.    Efforts  to  build  uj)  the  naval-stores 
industry  on  the  Pensacola  &  Atlantic  division  had  failed  until 
about  two  years  prior  to  the  filing  of  the  complaint  in  this  case. 
At  that  time  the  Pensacola  naval-stores  firm  began  business,  and 
the  Louisville  &  Nashville  put  in  a  lower  schedule  of  rates  from 
stations  on  that  division,  pursuant  to  an  agreement  it  had  made 
with  the  Pensacola  firm.    The  rates  to  Savannah  wei  e  not  raised  ^ 
wlien  the  rates  to  Pedsaeola  were  reduced.    A  result  of  such 
action  on  the  part  of  the  railroad  comi)any  has  been  to  largely 

• 

increase  the  volume  of  shipments  of  this  class  of  traffic  to  Pen- 
sacola. The  proportion  of  the  total  product  of  rosin  and  tur- 
pentine at  the  Pensacola  &  Atlantic  stations  which  formerly 
^cnt  to  Savannah  has  decreased  under  present  rates,  so  that 
^^7  little  of  either  commodity  is  shipped  to  Savannah. 

A  former  agent  of  the  rajlroad  company  at  a  station  on  the 

Pensacola  &  Atlantic  division  testified  that  his  salary  was  made 

^depend  in  some  degree  upon  whether  these  shipments  were 

sent  west  or  east,  that  he  received  a  larger  commission  when  the 

traffic  was  destined  west    There  is  evidence  to  the  effect  that) 

shippers  have  "had  difficulty  in  ascertaining  the  rates  in  force  on 

shipments  to  Savannah,  and  also  that  solid  car  loads  of  rosin  or^ 

of  turpentine  were  required  when  the  destination  was  Savannah, 
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to  and  from  Pen»a<;ola.  The  Louisville  &  Nashville  has  in  effect 
a  »[)€cial  rate  over  it8  own  line  of  25  cents  on  turpentine  from 
PenHaf!ola  to  Evansville,  Ind.,  a  distance  of  621  miles.  This 
is  no  more  than  the  share  it  exacts  out  of  the  through  rate  to 
Savannah  from  points  on  the  Pensacola  &  Atlantic  division  for 
which  it  carries  the  turpentine  no  greater  distance  than  155 
miloH  from  Hohemia  to  River  Junction,  and  its  haul  to  River 
Junction  may  he  as  low  as  6  miles.  The  Louisville  &  Nashville 
rati5M  to  P(!nHac()la  are  intended  to  draw  naval  stores  to  that 
market  for  sale  and  sulwei^uent  reshipraent,  and  the  Louisville 
&  NashviUn  secures  the  carriage  of  all  shipments  from  Peusar 
coh\.  The  roads  to  Savannah  make  naval-stores  rates  low  to 
Savannah,  not  for  consumption  there,  but  because  it  is  a  mar- 
kot,  a  point  of  concentration  and  reshipment,  for  such  stores. 
A  larifo  part  of  the  domestic  shipments  of  this  traflBc  from 
Savaniiuh  is  shipixnl  north  by  water,  and  the  Plant  System 
and  Morida  C'ontnil  vS:  Peninsular  must  share  the  rail  shipments 
fmm  Savannah  with  the  other  roails  entering  that  city.  The 
l<rtmisviUo  v^  Xiushvillo  can  justly  claim  that  its  rates  on  naval 
slort^s  to  tho  near-by  market  of  Pensacola  from  these  Pensacola 
vV  Atlantic  division  stations^  as  comj^red  with  the  through  rate 
ti>  Savannah*  the  much  more  distant  market,  should  give  some 
*d\"?!im4uy<*  to  I^onsaoola,  which  it  luis  contributed  laigely  to  build 
up  as  a  iHMuvntratinjf  jvnnt  for  those  commodities. 

•  »••»••• 

11,  Uoth  upl;iml  and  stwisland  cotton  aiv  produced  along  the 
line  of  The  IVnsa^vU  \-  Atlantic  divi;^ion.  and  about  10  per  cent 
of  the  OT^^p  is  of  tho  lonjr  st^^plo  or  soA4sland  vaiietr.  The  sea- 
iiiUnd  crado  is  c>e*nor:\lly  worth  S  or  4  cents  a  pound  more  than 
upland  *\Mton,  M*>;t^  if  not  all,  of  the  so,vis^iai>d  «>non  appears 
to  f*^  to  SaxannAh  I'^urlnc  tho  year  lS5*»«^-i^T  the  shipments  of 
<\Mt.^r.  ironi  IVnsa^N^U  \  ATianno  j^tAUons  to  Savannah.  Xew 
I'^r'joAns  Ai^d  MoUr-o  wor***  a^^  f»V/^>x^>;  To  Savannah.  4077  hales; 
to  N*  w  O:\0A^^s,  >^Tl?N  IviU-^s:  lo  ^I«^^^.o.  20ill  haios^  Pensa^Tolais 
not  a  oo;u-^r.  mAvkot  ai>d  iv-iik  i ioft/.y  no  v'^ouor*  is  shipped  to  that 
p^^ir.t  TIk  raro  oi;  ootror.  froni  ron5ia.\Via  A:  Aiiantic  staxions 
to  S^A-^ftmRh  at  tlv  lime  o:  oonv.uair.i  jma  at  the  date  of  tlie 
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bearing  in  this  case  was  $2.75  per  bale,  and  the  bale  is  estimated 
U>  weigh  600  pounds.  This  resulted  in  a  rate  of  55  cents  per 
100  pounds.  The  rate  applied  from  all  stations  and  had  been  in 
effect  for  a  numbef  of  years.  The  Louisville  &  Nashville  share 
of  the  jf2.75  rate  was  $1.75  per  bale  for  its  haul  to  River  Junc- 
tion, while  connecting  roads  only  received  81.00.  There  are 
no  compresses  on  the  Pensacola  &  Atlantic  division,  and  if  the 
cotton  was  compressed  by  the  carrier  in  transit  it  was  done  by 
the  road  east  of  River  Junction.  Notwithstanding  the  blanket- 
cotton  rate  from  Pensacola  &  Atlantic  stations  to  Savannah  is 
challenged  by  the  complaint  in  this  case,  that  rate  was  increased 
by  the  defendants  after  the  hearing  from  S2.75  to  $3.30  per  bale, 
and  if  for  export  the  rate  was  still  higher,  83.45  per  bale.  The 
special  export  rate  was  afterwards  canceled,  and  the  rate  to 
Savannah  for  all  purposes  is  now  $3.30  per  bale  of  500  pounds. 
From  most  stations  on  the  Pensacola  &  Atlantic  division  the 
ate  to  Pensacola  was  $1.50  per  bale  of  500  pounds.  A  few 
stations  comparatively  near  Pensacola,  including  Gait  City  and 
EBcambia,  took  rates  of  26  and  27  cents,  the  former  being  the 
lowest  rate  to  Pensacola.  These  rates  were  idso  in  effect  at  the 
time  of  the  hearing. 

The  rate  on  cotton  from  all  Pensacola  &  Athmtic  stations  to 
Mobile  was,  at  the  time  of  the  complaint,  and  still  is,  $2.00  per 
bale,  and  to  New  Orleans  it  was  and  still  is  $2.50  per  bale.  The 
rates  to  Mobile  and  New  Orleans  commence  with  Escambia,  1 0 
miles  from  Pensacola,  and  include  River  Junction,  161  miles 
from  Pensacola.  The  distance  from  Escambia  to  Mobile  is  114 
Diiles  and  to  New  Orleans  255  miles.  From  Sneads,  6  miles 
^est  of  River  Junction,  these  distances  are  259  miles  to  Mobile 
and  400  miles  to  New  Orleans.  From  Escambia  to  Savannah 
^he  distance  is  410  miles,  and  the  distance  from  Sneads  to  Sa- 
vannah is  265  miles.  From  De  Fimiak  Springs,  a  central  point 
on  the  Pensacola  &  Atlantic  division,  the  distance  to  Mobile  is 
183  miles  and  to  New  Orleans  824  miles.  That  point  is  distant 
^rom  Savannah  341  miles.  The  Louisville  &  Nashville  obtained 
*1.75  out  of  the  former  rate  to  Savimnah,  and  it  actually  gets 
as  much  or  more  out  of  the  higher  rate  now  in  force.   It  received 
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The  Louis ville'iS:  Nashville  insists  that  the  near-by  market  of 
Pensaeola  is  entitled  to  all  of  this  great  advantage.^  It  claims 
that  the  lower  rates  to  Pensaeola  were  necessary  to  create  a 
market  thei-e  for  these  stores^  and,  further,  that  the  carriage  to 
Pensaeola  is  only  part  of  its  haul  on  the  great  majority  of  the 
shipments,  while  on  shipments  to  Savannah  it  can  only  have 
the  short  haul  to  River  Junction,  where  it  must  turn  the  traflic 
over  to  one  of  its  connecting  roads.  Whatever  difference  in  rates 
mav  have  seemed  necess;\rv  at  the  outset  to  create  a  demajid  in 
the  Pensaeola  market,  it  is  apparent  now,  after  several  years' 
triiU,  that  the  rates  to  Savimnah  as  compared  with  the  Pensa- 

^eola  rates  g-ive  an  unwarranted  advantiige  to  Pensaeola.  In 
endeavoring  to  build  up  a  near-bv  market  at  Pensaeola,  and  so 
furnish  these  products  with  a  market  in  addition  to  the  one 
existing  at  Savanualu  tlie  Louisville  «Sc  Nashville  was  acting  in 
the  interest  of  pnxlueers  of  and  dealers  in  naval  stores  on  its 
Pensaeola  A:  Ailaniio  division.  It  went  beyond  this,  however, 
and  so  eonirv»iied  the  adjustment  of  rates  to  the  two  markets  as 
to  give  Pens;ioola  a  practical  monopoly  of  the  trade.  A  carrier 
cannot  lawfully  establish  iUid  maintain  an  adjustment  of  rates 
which  in  }  Tact  ice  prevents  shii'j>ers  on  its  line  from  availing 

\themselves  of  a  priuciixd  market  which  they  have  long  been 
using,  and  confers  a  sul»siantial  monoj»oly  upon  a  new  market 
in  which,  for  reiiswns  nf  its  own,  ii  luis  greater  interest.  That 
is  what  h;is  Iven  done  in  this  case. 

f  The  furihor  and  perhaj^s  chief  gn^und  relied  upon  to  justify 
this  abnormal  relation  in  rates  on  traffic  wliieh  is  comj)etitive 
mainly  as  between  Savann;di  and  Pensaeola  is  that  the  present 
lower  scale  of  rates  to  Pens;icola  is  requiietl  to  hold  the  traffic 
for  lonfiT  hauls  on  the  Louisville  A:  N;ishville  svstem.  This  com- 
pany  can  and  d«>es  make  throuirh  latos  on  naval  stores  from  its 
Pensaeola  i  Atl;mtie  division  vu%  Pens;icola  to  numenius  points. 
lis  ohiim  goes  further  than  this,  however.  It  also  aims  to  com- 
}*el  shipments  loc^Uly  to  Pens;\col;u  that  it  may  get  the  benefit 

'  Trr   ^^r.v^lus:  '15  v^f  the  C.-minisciion  r.s  :.-»  ratos  on  naral  storps  are  so 
inurworen  with  thi^se  reUtinc  lo  chmivMi  ratts  :hM  they  are  reproduced  in  full. 
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of  the  reshipments  from  that  point,  and  it  has  the  only  railroad 
entering  that  city.   A  shipment  billed  and  transported  to  Pensa- 
cola  for  local  delivery  there  constitutes  a  complete  transaction, 
just  as  a  shipment  billed  and  transpoi-ted  for  delivery  in  Savan- 
iiah  is  a  complete  transaction.    As  between  two  transactions  of 
this  character  the  Louisville  &  Nashville  may  prefer  itself  in 
the  matter  of  rates  to  the  extent  of  its  fair  interest  as  a  common 
carrier,  but  it  can  no  more  be  permitted  to  create  a  monopoly  in 
its  west-bound  movement  as  compared  with  the  east-bound  than 
Pensacola  can  be  permitted  as  a  new  market  to  have  a  monopoly 
of  the  traffic,  and  so  shut  out  the  old  market  of  Savannah.    We 
i  hold,  in  other  words,  that  when  a  carrier  makes  rates  to  two  com- 
peting localities  which  give  the  one  a  practical  monopoly  over  the 
other  because  it  can  secure  reshipments  from  the  favored  locality 
and  none  from  the  other,  it  goes  beyond  serving  its  fair  interest, 
and  disregards  the  statutory  requirement  of  relative  equality  as 
between  persons,  localities  and  particular  descriptions  of  traffic. 

Our  ruling  in  Colorado  Fuel  ^  Irgn  Co.  v.  Southern  P.  Co,^ 
6  1.  C.  C.  Rep.  488,  bears  upon  this  point.    In  that  case  the  rate 
to  San  Francisco  on  iron  articles  produced  at  Pueblo,  Colo.,  was 
prohibitive,  while  on  iron  shipped  from  Chicago  to  San  Fran- 
cisco the  rate  was  low.    The  Southern  Pacific  was  the  delivering 
line  in  San  Francisco  on  shipments  from  both  Pueblo,  and  Chi- 
cago, but  it  would  get  a  much  longer  haul  on  Chicago  traffic  sent 
over  a  circuitous  route  via  New  Orleans  than  it  would  on  either 
Pueblo  or  Chicago  traffic  sent  direct  to  San  Francisco.    The  tes- 
^ony  tended  to  show  that  the  Southern  Pacific  secured  greater 
compensation  if  shipments  came  to  San  Francisco  via  New  Orleans, 
^e  Commission  held  that  inequality  in  the  treatment  of  ship- 
pers, having  no  other  justification  than  this  end,  was  indefensible. 
The  Louisville  &  Nashville  insists  also  that  it  is  unusual  for  a 
carrier  reaching  a  seaport  on  its  own  line  to  make  joint  rates  with 
another  carrier  which  will  divert  traffic  originating  on  its  road 
to  a  rival  seaport.    In  the  view  we  take  of  this  contention,  it  is 
unnecessary  to  discuss  whether  this  is  or  is  not  a  railway  prac- 
tice.  It  is  not  nnJerstood  that  the  complainants  are  here  asking 
for  an  oider  which  will  so  divert  traffic  from  Pensacola  as  to  place 


RELATIVE  RATES 
The  Chattanooga  Case^ 

(Map  at  p.  154,  8upra) 

Knapp,  Chairman:  ♦  *  »  •  ♦ 

The  complaint  relates  to  the  rates  of  the  defendants  on  the 
six  numbered  classes  of  traffic  and  on  a  large  number  of  com- 
modities from  Boston,  Providence,  New  York,  Philadelphia, 
and  Baltimore  to  Chattanooga  and  Nashville,  respectively,  both 
by  the  direct  lines  to  Chattanooga  and  via  Chattanooga  to 
Nashville,  and  by  the  lines  via  Cincinnati  to  Chattanooga  and 
via  Cincinnati  to  Nashville,  and  it  charges  : 

First,  That  the  rates  to  Chattanooga  are  unjust  and  unreasonable  in 
themselves,  in  violation  of  section  1  of  the  Act  to  regulate  commerce,  which 
requires  all  rat«  charges  for  any  service  rendered  in  the  transportation  of 
property  or  in  connection  therewith  to  be  reasojiable  and  j^gt  and  prohibits 
and  declares  unlawful  every  unjust  and  unreasonable  charge. 

Second,  That  the  rates  to  Chattanooga  are  higher  than  for  thejonger 
haul  through  Chattanooga  and  151  miles  on  to  Nashville,. and  are  in  viola- 
tion of  the  provision  of  section  4  of  the  Act  to  regulate  commerce  which 
declares  it  to  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  the  Act  **  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  a  like  kind  of  property  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance.*' 

1  Originally  decided  March  12,  1904.  Interstate  Commerce  Reports,  Vol.  X, 
pp.  111-147.  Decision,  originally  rendered  in  favor  of  Chattanooga  in  1892, 
was  sustained  by  both  the  •United  States  Circuit  Court  and  the  Circuit  Court  of 
Appeals ;  was  then  reversed  by  the  Supreme  Court  (181  U.  S.  29)  under  ita  inter- 
pretation of  the  law  in  the  Alabama  Midland  case'(t)ide,  p.  378, 170*0), but  with- 
out prejudice  to  the  right  of  the  Commission  to  reopen  the  case.  This  is  the 
case  as  thus  reopened.  The  dissenting  opinion,  herein  reproduced,  represents 
the  claims  of  Chattanooga.  Its  larger  significance  is  set  forth  in  Ripley's  Rail- 
roads :  Rates  and  Regulation.  (Index.)  The  special  map  on  p.  229  will  be  found 
serviceable  in  the  study  of  the  ca.sc. 
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Third,  That  « the  merchants  and  other  business  men  of  Chattanooga 
and  Nashville,  respectively,  compete  for  business  largely  in  the  same  terri- 
tor^;  that  the  excesses  of  the  Chattanooga  rates  over  the  Nashville  rates 
amount  in  most,  if  not  all,  instances  to  a  reasonable  profit  on  the  traffic 
and  subject  Chattanooga  merchants  to  an  undue  or  unreasonable  prejudice 
or  disadvantage  in  such  competition  and  give  Nashville  an  undue  or  un- 
reasonable preference  or  advantage  over  Chattanooj:^a  in  such  competiCion, 
and  that  the  rates  in  question  to  Chattanooga  and  Nashville  are,  therefore, 
in  violation  of  section  3  of  the  Act  to  regulate  commerce,  'which  declares 
unlawful  such  undue  or  unreasonable  prejudice  or  disadvantage  and  such 
undue  preference  or  advantage." 

It  is  alleged  in  the  complaint  that  if  there  should  be  any 
difiference  in  rates  as  between  Chattanooga  and  Nashville,  such 
difiference  should  be  made  by  making  the  Chattanooga  rat^s 
lower  than  the  Nashville  rates,  because,  (1)  of  Chattanooga's 
greater  proximity  to__thg  points  of^hipment^  Boston,  Providence, 
New  York,  Philadelphia  and  Baltimore ;  (2)  of  transportation 
by  the  Tennessee  jiver  to  Chattanooga ;  and  ^3)  of  the  greater 
number  of  rnW  Ijrf^R  which  enter  Chattanooga  and  compete  for 
business  from  those  cities  to  Chattanooga  than  enter  Nashville 
and  compete  for  such  business  to  Nashville.  *  * 

The  defendants  admit  that  the  rates  in  question  are  higher 
for  the  shorter  haul  to  Chattanooga  than  for  the  longer  haul  by 
151  miles  through  Chattanooga  to  Nashville ;  that  the  rates  are 
correctly  set  forth  in  the  complaint  and  that  they  participate  in 
those  rates  either  as  members  of  the  lines  to  Chattanooga  and 
through  Chattanooga  to  Nashville,  or  as  members  of  the  lyies 
through  Cincinnati  to  Chattanooga  and  to  Nashville,  but  they 
deny  that  those  rates  are  in  violation  of  either  section  1,  3  or  4 
of  the  law  as  charged  in  the  complaint. 

In  justification  of  the  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Nashville  than  to  Chattanooga,  it  is 
alleged  that  those  rates  were  primarily  made  by  the  Trunk  Line 
roads  through  thp  Ohio  river  crossings.  Cincinnati,  Louisville 
and  Evansville,  "  and  are  controlled  by  the  following  competitive 
circumstances  and  conditions :  " 

First,  ^YitfiLcompetition  by  the  Hudson  river,  the  St.  Lawrence  river, 
the  Erie  canal  and  the  lakes,  which  fixes  the  rail  rates  from  New  York  to 
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Chicago  and  to  which  latter  rates,  it  is  alleged,  the  rates  from  New  York 
and  other  eastern  seaboard  cities  to  Cincinnati,  Louisville  and  Evansville 
"  are  made  to  bear  certain  fixed  relations." 

Second,  Water  competition  between  Paducah  and  Evansville  on  the  Ohio 
river,  on  the  one  hand,  and  Nashville  on  the  Cumberland  river,  on  the 
other,  by  means  of  boats  on  the  Cumberland  river  which  connect  with 
boats  on  the  Ohio  river. 

Third,  Water  competition  from  New  York  and  the  other  eastern  sea- 
board cities  to  Cincinnati,  Louisville  and  Evansville  by  way  of  the  ocean, 
the  gulf  and  the  Mississippi  and  Ohio  rivers. 

Fourth,  Competition  by  ocean  from  New  York  and  other  eastern  sea- 
board cities  to  Norfolk  and  Newport  News,  Virginia,  and  thence  by  the 
rail  lines,  the  Norfolk  &  Western  and  the  Chesapeake  &  Ohio  railways, 
from  those  cities  to  Louisville,  Cincinnati  and  Evansville. 

It  is  alleged  that  the  rates  from  said  eastern  seaboard  cities 
to  Cincinnati  and  Louisville  having  been  fixed  by  these  com- 
petitive circumstances  and  conditions,  the  rates  from  said  eastr 
ern  seaboard  cities  to  Nashville  cannot  greatly  exceed  the  rates 
to  Cincinnati  or  Louisville  added  to  the  rates  which  can  be  ob- 
tained by  steamboats  from  Cincinnati  or  Louisville  over  the 
Ohio  and  Cumberland  rivers  to  Nashville,  but  that  there  is  no 
effective  open  water  route  from  the  eastern  seaboard  cities  to 
Chattanooga,  nor  from  Cincinnati  or  Louisville  to  Chattanooga 
and  the  water  competition  which  forces  down  the  through  rail 
rates  from  Cincinnati  and  Louisville,  respectively,  to  Nashville, 
does  not  extend  to  Chattanooga. 

It  is  further  alleged  that  Nashville  *  enjoys  a  position  geo- 
graphically which  is  not  enjoyed  by  Chattanooga,  being  prac- 
tically the  center  of  a  circle,  of  which  Cincinnati,  Louisville, 
Evansville,  Cairo  and  Memphis  may  be  regarded  as  points  on 
the  circumference,  and  that  there  is  a  large  territory  tributary 
to  Cincinnati,  Louisville,  Evansville,  Cairo  and  Memphis,  south 
of  the  Ohio  river,  which  is  also  tributary  to  Nashville,  and  the 
rate  adjustment  to  Nashville  relatively  to  the  points  specified 
al)ove  has  been,  is,  and  should  be  such  as  to  enable  it  to  do 
business  in  comparison  with  those  cities. 

The  Southern  Railway  Company  alleges  in  its  answer  that 
all  rates  from  eastern  seaboard  cities  to  Chattanooga  are  fixed 
by  the  eastern  lines  and  are  made  relative  to  the  rates  from 
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those  cities  to  Atlanta,  Rome,  Birmingham  and  Anniston,  which 
cities  compete  directly  with  Chattanooga  in  territory  common 
to  those  cities  and  to  Chattanooga,  and  that  this  is  the  basis 
upon  which  the  Chattanooga  rates  are  made. 

The  Louisville  &  Nashville  road  denies  that  it  is  engaged  in 
the  transportation  of  traffic  through  Chattanooga  to  Nashville. 

It  is  also  alleged  in  behalf  of  the  defendants  that  the  Chat- 
tanooga and  Nashville  rates  are  governed  by  different  classifi- 
cations; the  Chattanooga  rates  by  the  Southern  Classification 
and  the  Nashville  rates  by  the  Official  Classification. 

Facts 

1.  The  defendants  .  .  .  are  common  carriers  engaged  as  parts 
of  through  lines  and  under  joint  tariffs  of  rates  in  transporting 
traffic  from  New  York  and  other  eastern  seaboard  cities  to 
Chattanooga  and  to  Nashville. 

2.  The  following  table  gives  the  rates  in  question  from 
Boston,  Providence  and  New  York  to  Chattanooga  and  Nash- 
ville, respectively,  on  the  six  numbered  classes  in  cents  per 
hundred  pounds,  and  also  shows  the  excesses  in  cents  per 
hundred  pounds  and  per  car  loads  of  30,000  poimds  of  the 
Chattanooga  rates  over  the  Nashville  rates. 


1 

114 
91 

23 
$60 

» 

3 

86 
60 

26 

$78 

4 

ft 

6 

Chattanooga 

Nashville 

98 
78 

20 
$60 

73 
42 

31 
$93 

60 
36 

24 
$72 

49 
31 

Excess  per  100  lbs.  of  Chattanooga  rates 
Excess  per  car  load  of  30,000  lbs.     .     . 

18 
$54 

The  same  excesses  of  the  rates  to  Chattanooga  over  those  to 
Nashville  as  are  shown  in  the  above  table  in  rates  from  Boston, 
Providence  and  New  York,  exist  under  the  rates  from  Phila- 
delphia and  Baltimore. 

The  following  table  [Abridged. — Ed.]  gives  the  rates  in  cents 
per  hundred  pounds  from  Boston,  Providence  and  New  York 
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to  Chattanooga  and  Nashville,  respectively,  and  the  excesses  of 
the  Chattanooga  rates  over  the  Nashville  rates  on  car  loads  of 
80,000  {iounds  on  a  few  commodities.  Those  rates  are  given  as 
illustrating  the  differences  in  rates  in  favor  of  Nashville  on  the 
entire  list  of  commodities. 

Commodity  Ratks 

Canned  goods  Boston  and  New  York  to  Chattanooga,  C/L' ....  $0.48 

Canned  goods  Boston  and  New  York  to  Nashville 36 

Difference  on  a  car  load  of  30,000  pounds  iu  favor  of  Nashville     .     .  36.00 

(Jreen  coffee  Boston  and  New  York  to  Chattanooga,  C/L 60 

(linden  coffee  Bo8U)n  and  New  York  to  Nashville 36 

J)ifference  on  a  car  load  of  30,000  pounds  in  favor  bf  Nashville     .     .  72.00 

Agate  ware  Boston  and  New  York  to  Chattanooga,  C/L 73 

Agate  ware  Boston  and  New  York  to  Nashville 42 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville     .     .  03.00 

Cartridges  Boston  and  New  York  to  Chattanooga,  C/L 60 

< 'artridges  Boston  and  New  York  to  Nashville 42 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville     .     .  54.00 

The  same  differences  in  rates  in  favor  of  Nashville  as  are 
shown  ill  the  above  table  in  rates  from  Boston,  Providence 
and  Now  York,  exist  under  the  rates  from  Philadelphia  and 
Haltimoi^. 

The  rates  by  all  the  lines  to  Chattanooga  are  the  same  and 
(lio  rat  OS  by  all  the  lines  to  Nashville  are  the  same. 

H.  (Mmttanoopi  class  rates  are  governed 'by  the  Southern 
daHsiliealion,  and  Nashville  class  rates  by  the  Official.  A  large 
inmiber  of  ariieles  are  in  the  same  class  in  both  classifications; 
tbero  are  some  articles  which  are  classed  higher  under  the  Offi- 
eial  Classillcatioii  than  under  the  Southern,  and  some  that  are 
ela^aed  lusher  under  the  Southern  Classification  than  under  the 
onii'inl :  but  even  where  articles  are.  classed  higher  under  the 
oniiMal  ( -lasHification  than  under  the  Southern,  they  still  have 
biW(»r  raU^s  under  the  Official  Classification  than  under  the 
MoulluM'ii,  because  the  Southern  Classification  rates  are  so  much 
higher  per  class  than  tlie  Official  Clavssification  rates.  For  ex- 
ample, the  class  6  rate  of  the  Southern  Classification  is  higher 
than  the  class  4  rate  of  the  Official  Classification. 
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The  short  all  rail  line  from  New  York  rtia  Cincinnati  to 
Nashville  is  made  ap  of  the  Pennsrlrania  Railroad  from  New 
York  to  Cincinnati  and  the  LonisTille  &  NashTille  road  from 
Cincinnati  to  Nashville,  and  is  1058  miles  in  length. 

The  short  ail  rail  line  from  New  York  to  Chattanooga  is  by 
the  Pennsylvania  Railroad  from  New  York  to  Alexandria,  the 
Southern  Railway  from  Alexandria  to  Lynchburg,  the  Norfolk 
&  Western  Railway  from  Lynchburg  to  Bristol  and  the  Southern 
Railway  from  Bristol  to  Chattanooga,  and  is  846  miles  in  length. 

The  excess  of  the  distance  by  the  above  line  via  Cincinnati 
to  Nashville  over  the  above  line  to  Chattanooga  is  212  miles. 

The  short  all  rail  line  from  New  York  via  Chattanooga  to 
Nashville  is  by  the  line  above  given  to  Chattanooga  and  thence 
over  the  Nashville,  Chattanooga  &  St.  Louis  Railway  151  mUes 
on  to  Nashville.  By  this  line  and  by  all  lines  through  Chat- 
tanooga to  Nashville,  Nashville  is  the  longer-distance  point  by 
151  miles.  •••*••• 

10.  The  Louisville  &  Nashville  Railroad  Company  owns  and 
operates  the  road  from  Evansville  to  Nashville  and  the  road 
from  Cincinnati  through  Louisville  to  Nashville,  and  is  part  of 
the  short  through  line  from  New  York  and  other  eastern  sea- 
board cities  via  Cincinnati  to  Nashville.  It  also  operates  jointly 
with  the  Atlantic  Coast  Line  Railroad  the  road  from  Augusta 
to  Atlanta,  Georgia,  and  it  owns  a  majority  of  the  capital  stock 
of  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
which  latter  road,  having  leiised  the  Western  &  Atlantic  ex- 
tending from  Atlanta  to  Chattanooga,  operates  the  line  all  the 
way  from  Atlanta  through  Chattanooga  to  Nashville. 

The  Louisville  &  Nashville  road  by  virtue  of  its  ownership 
of  a  majority  of  the  stock  of  the  Nashville,  Chattanooga  &  St. 
Louis  Railway,  can  name  the  entire  board  of  directors  and  has 
the  power  to  control  the  operations  of  the  latter  road.  If  com- 
j)ctiti()n  of  tlie  Nashville,  Chattanooga  &  St.  Louis  Railway 
('Oinpany  with  the  Louisville  &  Nashville  Railroad  Company 
on  train c  from  the  east  to  Nashville  should  for  any  reason  be- 
couM^  object  ionahlo  to  the  Louisville  &  Nashville  road,  it  pos- 
HOHHi'S  tlic^  power  to  control  or  put  an  end  to  that  competition. 
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Chattanooga  has  been  complaining  of  and  protesting  against 
these  rates  continuously  for  more  than  fourteen  years.  The 
foregoing  facts  and  other  testimony  in  the  case  indicate  the 
extent  and  hurtfulness  of  the  discrimination  against  that  city; 
also  the  excessiveness  of  the  rates  to  Chattanooga.  The  facts 
seem  to  me  to  be  convincing  that  the  complaint  is  well  founded 
and  that  the  rates  should  be  condemned  by  an  order  to  that 
effect. 
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passes  through  St.  Cloud.  It  was  conceded  by  the  defendant 
that  its  division  of  the  through  flour  rate  from  St.  Paul  yielded 
it  about  5.375  cents  per  hundred  poimds,  as  against  12  cents 
per  hundred  pounds  when  the  transportation  was  from  St.  Cloud. 


The  rates  on  coal  from  Duluth  to  St.  Cloud  are,  ^oft  coal 
.60  per  ton,  hard  coal  $2.00  per  ton  ;  to  Sti  P^"l  fJ-^S  pftr 
ton  for  hard  coal  and  75  cents  for  soft  coal.  ThfiJsafijportation^ 
in  the  latter  case  is  through  St.  Cloud. 

There  are  three  lines  of  railroads  besides  that  of  the  defend- 
ant, connecting  St.  Paul  and  Minneapolis  with  Duluth  and 
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reason  against  our  conclusion.  The  application  of  a  beneficent 
general  rule  often  works  a  ff^HftJP  l^arHship  in  individual  cases. 
At  the  present  time  the  rule  of  the  fonrtli  sftntinn  ig  nh^pivod 
except  in  certain  southern  territory  and  in  thft  n^aking  nf  tranj^. 
^ntinental  rates.  The  application  of  that  section  for  which  ihfi_^ 
defendant  contends  would  permit  thronghmit  thp,  wholfl  npuptry 
the  making  of  higher  rates  to  intermediate  points,  thereby  dis- 
^DgJDg  business  conditions  and  prodnoing  ftndl^ps  discrimi- 
j^ions  which  do  not  now  exist.  We  cannot  feel  that  any  such 
application  was  intended  by  the  Act,  nor  tbnt.  it.  «hnn1d  lift 
-EgPutted  in  due  consideration  of  thft  intprftat.ft  of  all  parties^ 
Qoncemed. 
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to  the  Alabama  State  line,  where  it  connects  with  the  Alabama 
Midland  Railway  extending  to  Montgomery.  These  three  lines 
of  railway  are  operated  under  a  common  management  by  what 


is  known  as  the  Plant  System,  and   constitute   in  pittctical 
operation  but  one  line  of  railroad. 

The  distance  between  Charleston  and  Savannah  by  this  line 
is  115  miles.  Monteith,  Ga.,  is  a  station  upon  the  Charleston 
&  Savannah  Railway,  101  miles  from  Charleston.  Burroughs, 
Mcintosh,  Blackshear  and  Sparks  are  all  stations  in  the  State  of 
Georgia  upon  the  Savannah,  Florida  &  Western  Railway.  The 
rate  per  ton  of  2000  pounds  and  distance  from  Savannah  to 
these  stations  is  as  follows  : 


To 

Rate 

Distance 

Barrooghs 

Mcintosh 

Blackshear 

WaycroflB 

$0.88 
1.10 
1.71 
1.82 

12  miles 
31      '* 

87      »* 
97      ♦* 
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circuitous  line  from  Charleston  demands  and  obtains  the  right 
to  make  the  same  rate  from  Charleston  to  Valdosta  as  is  made 
from  Savannah  to  Valdosta. 

Hawkinsville,  Ga.,  is  upon  the  Southern  Railway  between 
Brmiswick,  Ga.,  and  Macon.  It  is  also  connected  by  lines  of 
railway  with  both  Charleston  and  Savannah.  The  route  from 
Charleston  is  over  the  South  Carolina  &  Geoigia  to  Augusta, 
the  Augusta  Southern  to  Tennille,  the  Wrightsville  &  Tennille 
to  Dublin,  and  the  Oconee  &  Western  from  Dublin  to  Hawkins- 
ville, a  distance  of  297  miles.  The  line  between  Savannah  and 
Hawkinsville  is  by  the  Central  of  Georgia  Railway  to  Tennille, 
the  Wrightsville  &  Tennille  to  Dublin,  and  the  Oconee  & 
Western  from  Dublin  to  Hawkinsville,  being  the  same  route 
from  Tennille.  The  rate  from  all  three  points  is  the  same, 
although  the  distances  are  from  Bmnswick  160  miles,  Savannah 
211  miles,  and  Charleston  297  miles. 

The  complainants  have  referred  to  several  instances  as  show- 
^"g  this  kind  of  discrimination  in  favor  especially  of  Charles- 
^D  and  Wilmington  as  appears  from  the  following  tables.  By 
"OQeline"  is  meant  one  continuous  line  operated  by  one  com- 
P^f>y,  and  by  "  two  or  more  lines,"  that  the  line  between  the 
Points  named  is  made  up  of  two  or  more  independent  roads. 

To  Tennille,  Ga. 


From 


^Wleston 
^^ilmington 


Distance 


134  miles 
221      ♦* 
354      ** 


Rat«  $2.00  per  ton. 


Lines 


1 
2 
3 


Rate  $2.31  per  ton. 
To  Denmark,  S.C. 

^vannah 

00  miles 
81      *» 
213      ** 

1 

Charlegton 

Wilmington 

1 
1 

320 


RAILWAY  PROBLEMS 


To  Columbus,  Ga.* 


Fbom 

DISTAJNCE 

Links 

Savannah  

Charleston 

Wilmington 

291  miles 
389      *' 
653      " 

1 
4 
2 

Kate  $3.14  per  ton. 


To  Troy,  Ala.i 


Savannah  . 

Charleston 

Wilmington 


360  miles 
475      ** 
687      ** 


1 
1 
2 


Rate  $3.50  per  ton. 


To  Montgomery,  Ala.^ 


Rate  $3.00  per  ton. 

The  complainants  say  that  these  tables  show  that  the  rates 
complained  of  are  made  without  any  consistency,  without  any 
reference  to  distance,  and  that  they  uniformly  discriminate 
A  against  Savannah  by  admitting  Charleston  and  Wilmington 
upon  equal  terms  into  that  territory  which  is  naturally  tribu- 
tary to  Savannah. 

The  defendants  do  not  deny  that  the  rates  are  made  upon  the 
principle  complained  of,  but  they  say  that  the  principle  is  just, 
I  advantageous  to  the  various  localities  which  thereby  enjoy  the 
benefit  of  the  competition,  .and  that,  whatever  objection  there 
may  be  to  it,  it  is  the  only  system  which  is  possible  under  the 
peculiar  circumstances  which  exist  in  this  southern  territory. 


^  Cf .  map,  p.  154,  supra. 
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Yaldosta.  The  South  Carolina  &  Georgia  Railroad,  the  Georgia 
Railroad  and  the  Georgia  Southern  &  Florida  Railway  make 
joint  rates  from  Charleston  to  these  stations  as  follows: 


To 


Kathleen 
Sycamore 
Tifton    . 
Sparks  . 
Yaldosta 


Distance 


2S8  miles 
340      ** 
367      *' 
388      »* 
413      ** 


Of  the  above  stations,  Thomson,  Mayfield,  Haddocks,  Kath- 
leen, Sycamore  and  Sparks  are  noncompetitive  stations,  while 
Macon,  Tifton  and  Valdosta  are  competitive  points. 

The  defendants  allege  that  the  low  rates  at  these  competitive  • 
points  are  forced  by  railway  competition,  and  that  the  rates  to 
intermediate  points  are  reasonable  in  and  of  themselves.  We 
find  that  there  is  railway  competition  at  the  above-named  com- 
petitive points,  which  undoubtedly  occasions  the  low  rates.  That 
competition  does  not  necessitate  the  low  rates,  except  that  it 
induces  a  number  of  carriers,  all  of  whom  are  subject  to  the  Act 
to  Regulate  Commerce,  to  fix  them  by  voluntary  agreement. 
The  rates  to  intermediate  points  are  not  greater  than  those 
allowed  by  the  State  Railroad  Commissions  of  Georgia  and 
South  Carolina,  and  in  this  sense  they  are  reasonable  '^  in  and 
of  themselves.**  The  making  of  the  lower  rate  to  the  more  * 
distant  competitive  point  introduces,  we  think,  a  new  element, 
and  we  are  not  prepared  to  find  affirmatively  that  the  higher 
intermediate  rates  in  comparison  with  the  lower  competitive 
rates  are  reasonable  either  as  matter  of  law  or  as  matter  of  fact. 

6.  The  line  from  Charleston  to  Hawkinsville  is  made  up  of 
the  South  Carolina  &  Georgia  Railway  to  Augusta,  the  Augusta 
Southern  from  Augusta  to  Tennille,  the  Wrightsville  &  Tennille 
from  Tennille  to  Dublin  and  the  Oconee  &  Western  from  Dublin 
to  Hawkinsville.  The  line  from  Savannah  to  Hawkinsville  is 
composed  of  the  Central  of  Georgia  Railway  from  Savannah  to 
Tomille,  the  Wrightsville  &  Tennille  from  Tennille  to  Dublin 
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Recurring  now  to  the  findings  of  fact,  we  see  that  in  every 
I  case  the  rate  by  the  longer  line  to  the  more  distant  point  is 
not  only  controlled  but  absolutely  fixed  by  competitive  con- 
ditions.   If  the  lines  from  Charleston  to  Valdosta  have  a  right  to 
compete  at  that  point  for  traffic  in  commercial  fertilizer,  the  rate 
which  they  make  is  determined  by  competition  alone,  and  that 
rate  is  not  in  fact  made  under  the  same  circumstances  and  con- 
ditions as  are  the  rates  to  intermediate  points,  if  such  .railway 
competition  is  to  be  taken  into  account.  It  is  our  opinion,  there- 
.  fore,  that  the  higher  intermediate  rates  involved  in  this  case  are 
*  not  in  violation  of  the  fourth  section. 
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Association,  of  St  Paul,  and  the  Commercial  Club  of  Minne- 
apolis intervened  and  in  substance  joined  with  and  supported 
the  defendants.  The  Chicago  Association  of  Commerce  and  the 
Merchants'  Traffic  Bureau  and  the  Business  Men's  League  of 
St  Louis  appeared  at  the  hearings  on  behalf  of  the  commercial 
interests  of  their  respective  cities,  offered  evidence  and  were 
heard  on  brief  and  in  oral  argument  in  defense  of  the  system  of 
rate  construction  based  upon  the  Mississippi  river,  and  in  oppo- 
sition to  a  rate  adjustment  that  would  give  the  Missouri  River 
Cities  an  advantage  at  the  expense  of  Chicago  and  St  Louis. 

Complainants  allege  that  the  class  rates  from  the  Atlantic 
seaboard,  of  which  New  York  will  be  taken  as  representative,  to 
the  Missouri  River  Cities,  to  wit,  in  cents  per  100  pounds. 


1 

2 

3 

4 

5 

147 

120   ' 

93 

68 

57 

are  unjust  and  unreasonable ;  that  they  are  unjustly  discrimina- 
tor)' against  the  Missouri  River  Cities  as  compared  with  the 
class  rates  from  New  York  to  the  Twin  Cities,  to  wit,  in  cents 
per  100  pounds. 


1 

s 

3 

4 

5 

115 

99 

76 

53 

46 

and  they  ask  that  the  Commission  establish  from  New  York  to 
the  Missouri  River  Cities  the  following  through  class  rates  in 
cents  per  100  pounds. 


1 

9 

3 

4 

5 

110 

95.25 

72.5 

61.5 

44 

together  with  proportionate  reductions  from  eastern  producing 
points  as  shown  in  Western  Trunk  Line  Tariff  No.  786,  I.  C.  C. 
No.  678,  or  such  other  rates  as  may  be  found  just  and  reasonable. 


JOIKT  THROUGH  liATES  AND  PRORATING      343 


rate  being  taken  as  100  per  cent.  The  rates  from  New  York  to 
points  east  of  Chicago  are  fixed  at  certain  percentages  below  the 
New  York-Chicago  rates  and  from  New  York  to  points  beyond 
Chicago  up  to  the  Mississippi  river  crossings  at  certain  percent- 
ages above  the  New  York-Chicago  rates. 

Rates  from  New  York  to  the  Mississippi  river  crossings  were 
fixed  by  tlie  establishment  of  the  New  York-East  St.  Louis  rate 
at  116  per  cent  of  the  New  York-Chicago  rate,  and  it  will  be  seen 
that  the  mileage  from  New  York  to  East  St.  Louis  is  substantially 
116  per  cent  of  the  mileage  from  New  York  to  Chicago.  On 
January  1,  1908,  the  bridge  tolls  between  East  St.  Louis  and 
St  Louis  were  taken  into  the  through  fates  and  St.  Louis,  Mo., 
and  East  St.  Louis,  111.,  were  placed  upon  the  basis  of  117  per  cent 
of  the  New  York-Chicago  rates,  which  resulted  in  increasing  the 
class  rates  1  cent  in  each  of  the  first  three  classes.  The  rates 
and  divisions  quoted  herein,  however,  are  those  m  effect  at  the 
time  of  the  hearing  of  this  case. 

East  St.  Louis  being  a  Mississippi  river  crossing,  and  the  rates 
having  been  established  at  116  per  cent  of  the  New  York-Chicago 
rates,  the  rates  from  New  York  to  all  of  the  other  Mississippi 
river  crossings  to  and  including  East  Dubuque,  111.,  were  fixed 
the  same  as  to  East  St.  Louis  on  traffic  moving  through  them 
and  to  points  beyond.  This  resulted  in  establishing  class  rates 
from  New  York  to  the  several  Mississippi  river  crossings,  in 
cents  per  100  poun<^,  as  follows:  ("^^^     /fou^^ cm,^,^)  , 


1 

« 

8 

4 

5 

87 

75 

1 

68 

41 

86 

The  local  class  rates  under  Western  Classification  applying 
from  the  several  Mississippi  river  crossings  on  traffic  moving 
tbrough  them  from  New  York  and  destined  to  the  Missouri  River 
Cities  were,  in  cents  per  100  pounds : 


1 

8 

8 

4 

5 

AO 

46 

35 

27 

22 
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In  addition  to  the  above  division  of  the  proportional  rate  up 
to  the  Mississippi  river  crossings  the  lines  west  of  Chicago  on 
business  destined  to  the  Missouri  River  Cities  get  their  full  class 
rate  local  giving  them  as  earnings  on  this  traffic  for  their  service 
between  Chicago  and  the  Missouri  River  Cities  the  following,  in 
cents  per  100  pounds : 


1 

9 

3 

4 

6 

74.7 

57.6 

44.6 

33.7 

27.6 

The  through  class  rates  from  New  York  to  the  Twin  Cities  in 
cents  per  100  pounds  are  divided  as  follows: 
To  the  lines  east  of  Chicago : 


1 

9 

3 

4 

5 

65 

50 

35 

30 

To  the  lines  west  of  Chicago : 

1 

9 

3 

4 

5 

40 

34 

26 

18 

16 

And  it  is  thus  seen  that  in  this  division  the  lines  east  of  Chicago 
j  get  their  full  New  York-Chicago  rates.  The  division  going  to 
the  lines  west  of  Chicago  constitute  a  line  of  proportional  rates 
applicable  only  upon  through  business,  the  local  class  rates  be- 
tween Chicago  and  the  Twin  Cities  being  established  on  a  scale 
of  60  cents  first  class. 

,  Complainants  allege  that  the  operating  and  transportation  con- 
jditions  between  Chicago  and  the  Missouri  River  Cities  and  be- 
tween Chicago  and  the  Twin  Cities  are  not  substantially  different 
^i  in  no  sense  justify  the  existing  differences  in  rates. 

As  has  been  seen,  the  defendants  allege  the  controlling  influ- 
ence of  competition  by  water  and  via  the  Soo  Line  in  the  fixing 
>f  the  Chicago-Twin  Cities  proportionals.    Complainant  argues 
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that  this  claim  is  not  possessed  of  any  merit,  and  in  support  of 
that  argument  cites  the  fact  that  these  Chicago-Twin  Cities  rates 
have  Uvn  increased  during  the  season  of  lake  navigation  and 
nnluc^i  at  a  time  when  navigation  was  closed.  There  is  much 
iH^nflict  in  the  testimony  as  to  the  effect  of  the  competition  of  the 
S\H>  Line  and  as  to  when  that  became  a  factor  in  the  situation. 
Complainants  went  to  great  trouble  to  locate  the  facts,  but  a 
eart*ful  inquiry  into  the  records  of  the  Commission  show  that  in 
some  resjHvts  in^mplainants'  witnesses  were  mistaken  on  this  point 
The  r\^jH>rts  of  the  Commission  disclose  that  in  1886  there 
woiv  olasi4  rates  lx>tween  Chicago  and  the  Twin  Cities,  in  cents 
jH^r  100  jHUiuds*  as  follows: 


« 

s 

4 

5 

so 

20 

15 

10 

40 


These  rates  were  in  effect  at  the  time  the  Chicago,  Burlington 
\  Northern  Railway  (now  Chicago,  Burlington  &  Quincy  Rail- 
way) U^gan  its  o{H»nitions  in  that  year.  From  that  time  to  June  4, 
1888,  these  rates  were  sometimes  liigher  and  sometimes  lower 
than  ulH)ve  quoted.  A  short  time  prior  to  the  date  last  mentioned, 
tlie  Northwestern  Association,  made  up  of  all  the  lines  between 
Chicago  and  the  Twm  Cities,  excepting  the  Chicago,  Burlington 
iV  Northern,  incrtnised  these  rates  to  the  basis  of  60  cents  first 
c'hwH.  'I'ho  Chicago,  Burlington  &  Northern  assented  to  the  60- 
(H^nt  H(*ale,  but  claiming  an  alleged  violation  of  the  agreement 
it  Huid : 

Finding  that  many  of  our  patrons  would  be  discriminated  against  by 
i)it<  (lO-iMMit  Hoalts  and  owing  to  the  extremely  low  rates  from  the  seaboard 
|iit<vuiliiig  by  Lake  Superior  lines,  we  have  decided  the  scale, 

which  was: 


1 

-10 


8 

3 

4 

5 

38 

20 

18 

12i 
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At  the  same  time  the  same  carrier  established  all-rail  propor- 
tional class  rates,  applicable  only  upon  traffic  originating  at  or 
east  of  the  western  termini  of  the  Trunk  Lines,  as  follows : 


1 

2 

8 

4 

5 

31 

22 

23 

17 

11 

In  re  C.  St.  P.  ^  K.  C.  Ry.,  2  I.  C.  C.  Rep.,  231. 

The  Minneapolis,  St  Paul  and  Sault  Ste.  Marie  Railway 
Company  completed  its  line  from  Sault  Ste.  Marie  to  Minneapolis 
in  January,  1888. 

In  July,  1889,  all  of  the  roads  between  Chicago  and  the  Twin 
Cities  established  the  60-<;ent  scale  between  Chicago  and  the  Twin 
Cities  on  traffic  from  the  Atlantic  seaboard ;  on  September  25  it 
was  again  reduced  to  the  40-cent  scale  and  remained  there  until 
November,  when  the  60-cent  scale  was  again  restored.     This 
remained  in  effect  until  in  February,  1890,  when  the  40-cent 
scale  was  again  adopted.     It  was  raised  to  a  50-cent  scale  in 
August  and  to  the  60-cent  scale  in  November  of  the  same  year. 
This  continued  in  force  until  January,  1897,  when  the  Soo  Line, 
against  the  vigorous  protests  of  the  other  lines,  issued  a  tariff 
which  became  effective  in  February,  1897,  and  which  established 
proportional  class  rates  from  Sault  Ste.  Marie  to  the  Twin  Cities 
on  all  traffic  or^inating  south  of  Ogdensburg  and  east  of  New- 
port, Vt.,  when  routed  via  the  Soo  Line,  and  on  traffic  originating 
at  or  east  of  Pittsburg  when  routed  via  Mackinaw  City  destined 
to  Minneapolis  and  St.  Paul  in  cents  per  100  pounds  as  follows: 


1 

2 

3 

4 

5 

40 

35 

26 

18 

16 

This  line  of  differentials  in  connection  with  the  Canadian 
Pacific  rates  to  Sault  Ste.  Marie  materially  reduced  the  tlirough 
class  rates,  and  all  of  the  lines  between  Chicago  and  the  Twin 
Cities  followed  this  reduction  in  May  of  1897.  In  June,  1899, 
the  Chicago-Twin  Cities  lines  advanced  these  proportionals  to  a 
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competition.  If  the  lines  tna  the  Missouri  river  crossings  did 
not  make  the  same  rates  to  Montana  and  Washington  points 
that  are  available  via  the  Twin  Cities  they  could  get  none  of 
that  business. 

The  class  rates  from  Chicago  to  Oklahoma  City  moving  via 
Kansas  City  are  on  a  scale  of  $1.50  per  100  pounds  first  class, 
of  which  the  carriers  between  Chicago  and  Kansas  City  receive 
as  their  division  48  cents. 

The  class  rates  from  Chicago  to  Texas  common  points  applying 
via  Kansas  City  are  on  a  scale  of  $1.57  per  100  pounds  first  class, 
of  which  the  carriers  between  Chicago  and  Kansas  City  receive 
47.1  cents.  The  class  rates  from  Chicago  through  Kansas  City 
to  El  Paso,  Tex.,  are  on  the  scale  of  il.69  per  100  pounds,  first 
class,  of  which  the  carriers  between  Chicago  and  Kansas  City 
receive  as  their  division  47.1  cents.  The  distance  from  New  York 
to  the  Missouri  River  Cities  is  substantially  the  same  as  from 
Chicago  to  El  Paso. 

On  transcontinental  traffic  from  the  Atlantic  seaboard  to  the 
Pacific  coast  terminals,  garriers  west  of  Chicago  receive  as  their 
division  of  the  class  rates  for  the  haul  between  Chicago  and  the 
Missouri  river  crossings  on  the  first  five  classes,  in  cents  per 
100  pounds,  the  following: 


1 

2 

3 

4 

6 

83 

28.50 

24.76 

22.60 

19.60 

From  these  divisions  of  through  rates  accepted  by  the  carriers 

i  between  Chicago  and  the  Missouri  river  crossings  and  from  the 
admission  of  the  Chicago,  Burlington  and  Quincy  Railway  Com- 
pany in  its  answer  that  they  give  said  earners  some  profit,  com- 
plainants argue  that  the  rates  charged  from  the  Mississippi  river 
crossnigs  to  the  Missouri  river  crossuigs  are  unreasonably  and 
^unjustly  high. 

^  Defendants  answer  this  by  asserting  that  a  low  division  of  the 
through  rate  for  a  long  haul  is  not  fairly  comparable  with  the 
local  rate  between  the  same  points ;  that  the  through  rates  are 


JOINT  THROUGH  KATES  AND  PRORATING      355 

> 
As  has  been  stated,  the  through  rates  from  Atlantic  seaboard 
territory  to  the  Missouri  River  Cities  are  made  by  adding  together 
tlie  rates  from  points  of  origin  to  the  Mississippi  river  crossings, 
using  proportional  rates  when  such  are  available,  and  the  local 
class  rates  from  the  Mississippi  river  crossings  to  the  Missouri 
River  Cities.  The  through  rates  so  ftstAhlished  are,  in  our 
opinion,  unreasonably  high.  This  is  so  because  those  portions  of 
the  ttirouph  rates  which  apply  between  the  Mississippi  river 
crossings  fti^d  thp.  Migaonri  HlYP^  Titipa  arp  fnn  high  These  are 
defendants'  "  separately  established  rates  "  which  are  "  applied 
to  the  thro«gb  transportation,"  and,  therefore,  the  through  rates 
should  be  adjusted  by  reduction  of  those  factors  or  parts  thereof 

which  are  found  t^  f^  nnrftaaonahlft. 

Out  of  consideration  for  long-established  custom  in  rate  con- 
struction and  publication,  involving  different  classifications,  we 
refrain  from  establishing  joint  tlu'ough  rates,  and,  permitting  the 
rates  from  Atlantic  seaboard  territory  to  the  Mississippi  river 
crossings  to  remain  as  at  present,  we  conclude  that  the  separately 
established  rates  of  the  defendants,  Chicago,  Rock  Island  &  Pa- 
cific ;  Chicago,  Burlington  &  Quincy ;  Chicago,  Milwaukee  & 
StfPaul ;  Chicago  &  Northwestern,  and  Chicago  Great  Western 
Railway  companies,  applied  between  the  Mississippi  river  cross- 
ings and  the  Missouri  River  Cities  to  the  through  transportation 
of  shipments  moving  under  class  rates  and  coming  from  the 
Atlantic  seaboard,  taking  New  York  as  representative,  should^ 
be  reduced  to  the  following  scale: 


1 

8 

4 

5 

51 

38 

30 

23 

19 

and  that  these  rates  should  also  be  applied  to  the  transportation 
of  throufirb 


>ments  which  move  under  class  rates  and  which 

originated  at  points  of  origin  specified  on  pi^gps  >S  anj^  4  of _com- 

jlainants^  Exhibit  A,  same  being  the  aforesaid  Western  Trunk 

Line  Tariff  No.  786,  I.  C.  Q,  N»  ^7^^  or  at.  points  taking  the 

same  rates. 
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These  rates  should  also  be  applied  on  traffic  from  samejpintg 
jjf^origin  deatined  to  Sioux  City,  lowa^  when  _it_ moves  through 
any  of  the  Mississippi  river  crossings.  Eaat  Burlington  to  East 

Dubuque.  ir^f^lnm'vA. 

As  to  the  other  defendants^,  the  complaint  should  be  dismissed. 
An  order  will  be  ftnt^.rftd  in  accordancft  wjth  tWi^^c  yi^wa. 
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GULF  OF  MEXICO. 


Sea  and  Rail 


From  New  York 

Fbom  Baltimore 

Class 

To  Montgomery 

To  Troy 

To  Montgomery 

To  Troy 

\              •    •    •    • 

114 

136 

106 

129 

2 

08 

117 

90 

111 

3 

86 

103 

83 

98 

4 

73 

89 

70 

84 

6 

60 

74 

67 

70 

6 

49 

61 

46 

68 

A 

36 

33 

— 

B 

48 

— 

46 

— 

C 

40 

— 

37 

D 

39 

36 

-  - 

E 

58 

— 

66 

— 

H 

68 

72 

— 

F  (per  bbl.) 

78 

— 

66 

-^ 
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There  are  also  published  "all  rail"  rates  via  the  "Great 
Southern  Despatch"  line,  from  New  York  and  Baltimore  to 
Troy  and  Montgomery.  On  this  line  traffic  is  carried  from 
New  York  to  Harrisburg  over  the  Pennsylvania  road,  from 
Harrisburg  to  Hagerstown  over  the  Cumberland  Valley  road, 
from  Hagerstown  to  Bristol  over  the  Norfolk  &  Western,  and 
from  Bristol  to  Chattanooga  over  the  East  Tennessee,  Virginia 
&  Georgia  road.  .  .  .^ 

The  class  rates  in  cents  per  hundred  pounds  (except  class  F, 
which  is  per  bbl.)  over  the  above-described  "  all  rail "  lines  to 
Troy  and  Montgomery  from  New  York  and  Baltimore,  are  as 
follows  : 

All  Rail 


From  Nkw  York 

From  Baltimore 

Off    A  oa 

To  Montgomery 

To  Troy 

To  Montgomery 

To  Troy 

1       .     .     .     . 

114 

144 

106 

136 

2 

08 

123 

90 

116 

3 

86 

108 

83 

106 

4 

73 

93 

70 

90 

5 

60 

77 

67 

74 

6 

49 

63 

46 

60 

A 

36 

33 

— 

B      . 

48 

46 

C      . 

40 

— 

37 

D      . 

89 

— 

36 

•— 

E      . 

58 

66 

— 

H      . 

68 

66 

F  (per  bbl.)    . 

78 

72 

— 

t 

It  appears  that  shipments  of  phosphate  rock  are  made  via  the  ^ 
Alabama  Midland,  as  the  terminal  road,  to  Troy  jind  through 
Troy  to  Montgomery  frona  Charleston  and  Port  Royal,  South 
Carolina,  and  from  Gainesville  and  other  points  in  Florida. 
The  roads  which  connect,  and  constitute  through  lines,  with  the 


^  These  Toates  are  mapped  in  the  able  and  elaborate  argument  of  Judge  (Ed.) 
Baxter  before  the  Supreme  Court.  U.  S.  Sup.  Court,  October  term,  1896,  No. 
668,  pp.  89  el ieg.  ~Ed. 
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the  former  and  ending  at  the  latter  and  hence  covers  the  expense 
to  the  carrier  (either  the  Alabama  Midland  or  the  Georgia  Cen- 
tral) at  both  terminals. 

On  the  hauls  from  Montgomery  to  New  Orleans,  from  Mont- 
gomery to  Savannah,  from  Troy  to  Savannah  and  from  Columbus 
to  New  Orleans,  there  are  the  expenses  of  both  terminals  as  well 
as  the  haul  from  Troy  to  New  Orleans.  It  cannot  be  assumed 
that  on  a  haul  from  Troy  to  New  Orleans  the  initial  expenses  at 
Troy  are  greater  than  at  Montgomery  on  haul  from  that  point 
to  New  Orleans  or  to  Savannah,  or  at  Columbus  on  haul  from 
that  point  to  New  Orleans,  or  at  Troy  itself  on  a  haul  in  the 
opposite  direction  to  Savannah,  l^o  reason  hfts  been  shown,  and 
we  can  conceive  of  none,  why  a  higher  proportionate  rate  should 
be  charged  on  cotton  from  Troy  to  New  Orleans  than  from  Mont- 
gomery, or  from  these  other  points  on  the  several  hauls  men- 
tioned. The  disproportion,  as  we  have  seen,  is  attributable  to 
the  charge,  as  a  part  of  the  through  rate  to  New  Orleans,  of  the 
local  from  Troy  to  Montgomery,  and  the  truth  appears  to  be 
that  this  exaction  of  the  local  rate  is  an  incident  and  in  pur- 
suance of  what  is  termed  the  "trade  center,"  or  "basing,"  or 
"distributing  point"  system,  which  the  Commission  has  more 
than  once  condemned  as  unjust  discrimination  and  in  violation 
of  law,  and  which  we  will  be  called  on  to  refer  to  more  at  length 
in  connection  with  the  class  rates  from  Louisville,  Cincinnati 
and  St.  Louis  to  Montgomery,  Columbus  and  Troy,  hereafter  to 
be  considered. 

A  rate  from  Troy  to  New  Orleans  based  on  the  present  mile- 
age rate  from  Montgomery  to  that  city  would  amount  to  52.21 
cts.  As  a  general  rule,  however,  while  the  aggregate  through 
rate  steadily  increases  as  the  distance,  increases,  the  rate  per 
ton  or  hundredweight  per  mile  decreases.  Under  this  rule,  the 
distance  from  Troy  being  62  miles  greater  than  from  Mont- 
gomery, the  rate  per  hundred  pounds  per  mile  from  Troy,  in 
the  absence  of  exceptional  conditions,  should  be  slightly  less 
than  that  from  Montgomery.  In  view  of  this  rule,  and  of  the 
rate  of  50  cts.  from  Columbus,  a  longer  distance  point  by  42 
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is  charged  the  full  local  rate  from  Montgomery  to  Troy,  and  the 
cuunsel  for  tlie  Alabama  Midland  states  in  his  brief,  that  "the 
through  rate  from  Troy  to  any  western  market  is  made  up  by 
adding  the  local  rate  from  Troy  to  Montgomery  to  the  through 
rate  from  Montgomery  to  the  West."  From  a  comparison  of  the 
above  local  rates  with  the  difference  between  the  rates  from 
Louisville  and  the  other  cities  named  to  Montgomery  and  Troy, 
respectively,  it  will  be  found  that  this  is  true  only  as  to  rates 
on  goods  of  class  6.  The  difference  between  the  class  6  rate 
to  Moritgomerj-  and  that  to  Troy  from  all  these  points  is  21  cts., 
whicli  is  the  local  late  on  that  class  from  Montgomery  to  Troy. 
On  the  other  classes  the  local  rate  from  Montgomery  to  Troj 
eiceeds  the  proportion  of  the  through  rate  between  those  points 
as  follows : 


The  distance  from  Louisville  to  Montgomery  over  the  Louis- 
ville &  Nashville  road  is  490  miles  and  from  Montgomery  to 
Troy  over  the  Alabama  Midland,  52  miles.  The  following  table 
shows  the  mileage  rate  on  the  different  classes  in  mills  per  hun- 
dred pounds  yielded  by  the  through  rate  from  Louisville  to  Mont> 
gomery  and  by  the  additional  charge  on  through  shipments  from 
Louisville  to  Troy  for  the  haul  from  Montgomery  to  Troy : 
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Ik  Cbst9  pkr  100  rouNns,  eicbpt  Class  F,  which  is  pes  Babbxl 


Bnindidge,  Ozark  and  Dothan  are  towns  and  stations  on  the 
Alabama  Midland  Railway,  all  east  of  Troy  and  shipments  to 
them  over  that  road  from  Montgomery  pass  through  Troy. 
Brundidge  is  17  miles  from  Troy  and  69  fi-om  Montgomery ; 
Ozark,  40  miles  from  Troy  and  92  from  Montgomery;  and 
Dothan,  68  miles  from  Troy  and  120  from  Montgomery. 

The  sum  of  the  rates  from  Louisville  to  Columbus  and  Troy, 
respectively,  plus  the  rates  on  reshipments  from  those  cities  to 
Brantley,  in  cents  per  100  lbs.,  except  class  F,  which  is  per  bbl., 
is  as  follows  : 


Brantley  is  on  the  Georgia  Central  road  26  miles  south  of 
Troy  and  111  miles  from  Columbus,  and  goods  shipped  from  ^ 
Columbus  to  Brantley  over  that  road  pass  through  Troy.    A 


THE  SOUTHERN  BASING  POINT  SYSTEM 
The  Dawson,  Ga.,  Case^ 

Pkouty,  Commisiioner  : 

The  complainant  in  this  case  is  &  mercantile  organization  rep- 
reeenting  the  commercial  intercuts  of  the  city  of  Dawson,  Ga. 
No  question  is  made  about  ite  competency  to  prosecute  tins 
proceeding.  The  complaint  is  that  freight  rates  now  in  force 
from  New  York  and  northeastern  cities,  from  Cincinnati,  Ohio, 
Nashvills,  Tenn,,  Chattanooga,  Tenn,,  and  New.  Orleans,  La.,  to 
Eufaula,  Ala.,  and  Georgetown,  Americus  and  Albany,  Ga.,  as 
compared  with  those  to  Dawson,  Ga.,  are  in  violation  of  the 
third  section  of  the  Act  to  Regulate  Commerce,  in  that  they 
work  an  undue  preference  against  Dawson.  .  .  . 

The  class  rates  from  the  points  aboved  named  are  as  fol- 
lows :    [Abridged.  —  Ed.] 


<  Decided  Msicli  ST,  1S9B.  Interstate  Cotnmerce  Tteports,  Vol.  VIII,  pp.  142- 
Ifi".  Other  Rlmilar  cases  have  bepn  recently  decided  for  Cordele,  Gn.  (Ibid., 
Vol.  VI,  843) ;  Griffln,  Ga.  (Ibid.,  Vol.  VII,  225) ;  Hampton,  Fla.  (Ibid.,  Vol. 
Vni,  603);  Wilmington,  S.C.  (I6wi.,  Vol,  IX,  118);  and  Tifton,  Ga.  (Ibid., 
Vol.  IX,  180). 
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the  Plant  System  is  171  miles,  and  from  Albany  to  Dawson  by 
the  Georgia  &  Alabama  line  23  miles. 

The  short  line  all  rail  distance  from  New  York  is  — 

To  AmericuB 1036  miles 

To  Dawson ^ 1063     ** 

To  Eufaula ' 1109     " 

To  Albany 1072     ** 

For  the  purposes  of  this  inquiry  Cincinnati,  Nashville  and 
Chattanooga  may  be  treated  as  one  group.  TraflBc  from  these 
points  reaches  the  points  in  question  through  either  Atlanta, 
Birmingham  or  Montgomery.  The  rate  by  all  those  gateways 
is  the  same  and  the  difference  in  distance  is  not  considerable. 
Traffic  for  all  these  points  via  the  Central  of  Georgia  Railway 
might  come  to  that  line  at  Atlanta,  Birmingham  or  Montgomery. 
The  Georgia  &  Alabama  would  ordinarily  receive  traffic  for 
Americus,  Dawson  or  Albany  at  Montgomery.  The  distance  by 
that  line  from  Montgomery  is  — 

To  Americus 141  miles 

To  Dawson .     126     ** 

To  Albany 162     »* 

Traffic  from  these  points  via  Montgomery  over  this  line  would 
pass  through  Dawson  in  reaching  Albany.      ♦  ♦  * 

New  Orleans  freight  reaches  the  points  in  question  over  the 
defendant  lines  ordinarily  through.  Montgomery,  although  it 
might  come  through  points  north  of  Montgomery,  but  in  that 
event  the  distance  would  be  considerably  increased.  The  short 
line  distance  from  New  Orleans  is  — 

To  Eufaola 401  miles 

To  Di^wson 447     ** 

To  Americas 462     ** 

To  Albany    . 483     " 

The  rates  from  all  the  points  in  question  to  Americus,  Albany 
and  Eufaula  are  arbitrarily  made ;  that  is,  these  points  are  re- 
garded 88  base  points.  The  rate  to  Dawson  is  said  to  be  the 
lowest  combination,  which  is  understood  to  mean  the  lowest 
through  rate  which  can  be  made  by  adding  the  local  rate  from 
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of  the  city  of  Danville,  and  have  indicated  in  a  general  way 
those  changes  in  rates  which  should  be  made.  If  upon  an 
actual  trial,  in  good  faith,  the  effect  of  those  changes  upon  the 
revenue  of  the  Southern  Railway  should  prove  to  be  more  seri- 
ous than  anticipated,  we  might  modify  the  opinion  already  ex- 
pressed, but  there  is  nothing  in  the  testimony  presented  upon 
this  motion  for  rehearing  which  leads  us  to  do  so  now,  and  the 
motion  is  denied. 

^Mm  order  will  be  made  until  December  31,  1900.  If  the 
SoTOiem  Railway  signifies  by  that  time  its  disposition  to  en- 
deavor to  make  this  readjustment,  such  further  time  will  be 
allowed  as  may  be  reasonably  necessary.  Otherwise  an  order 
will  then  issue  in  the  premises. 
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to  think  that  the  ordinary  difference  made  by  water  between 
car  loads  and  less  than  car  loads,  while  not  a  fixed  sum,  is  con- 
siderably less  than  the  difference  prescribed  by  the  tariff  of 
June  25,  1898,  upon  rail  shipments. 

The  witness  objected  to  stating  the  exact  rates  at  which  mer- 
chandise had  been  carried  by  his  line,  but  did  give  some  illustra- 
tive examples ;  among  others  the  following,  in  connection  with 
which  the  rail  rate  is  also  given : 


Water  Bate 

Rail  Rate 

Lit  C  L. 

C.L. 

Bar  iron 

Grindstones 

Soil  pipe 

Radiators 

Hardwood  lamber      .     . 

30  to  35^ 

35  to  40^ 
40  to  45^ 
40  to  42^ 

$1.25 
1.90 
1.90 
2.20 
1.25 

$  .75 

.75 

.75 

1.30 

.75 

It  must  be  remembered  that  a  water  rate  of  a  certain  number  ^ 
of  cents  per  hundred  pounds  is  by  no  means  equivalent  in  value 
to  the  shipper  to  a  rail  rate  of  the  same  amount.  Several  things 
must  be  taken  into  account  in  determining  the  relative  desira- 
bility of  the  two  rates.  The  item  of  marine  insurance  is  im- 
portant, and  Mr.  Jackson  stated  that  this  was  by  his  sailing 
vessels  about  IJ  per  cent  of  the  value  of  the  commodity  ;  the 
time  occupied  in  transit  and  the  consequent  loss  upon  the  invest- 
ment is  an  item  of  consequence,  the  ordinary  run  from  San  Fran- 
cisco being  in  the  vicinity  of  135  days.  In  addition  to  this  is  the 
liability  to  damage  by  salt  water  in  case  of  many  articles  as  well 
as  the  delay  and  uncertainty  incident  upon  that  means  of  trans- 
portation. No  witness  was  prepared  to  state  what  rate  by  ocean 
was  equivalent  to  a  rate  of  $1  by  rail ;  indeed  the  witnesses 
seemed  to  agree  that  it  would  be  impossible  to  answer  that  ques- 
tion definitely  since  its  answer  must  depend  upon  the  commodity 
transported.  One  witness  said  that  after  eveiything  had  been 
taken  into  account  he  would  still  pay  the  railways  on  most  com- 
modilii        nfte  5  per  cent  higher  than  that  by  water. 
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Iiis  rate  to  the  nearer  station  ought  to  he  no  higher  thau  t'.>  ti.*: 
more  distant  point.        ••••#• 

The  complaint  also  attacks  the  scheme  of  transcontinental  rate  ^ 
making  in  force  east  of  tlie  Missouri  river  its  applied  to  west- 
br>und  rates.  That  system  differs  radicallv  from  the  niethod 
followed  upon  the  Pacitic  Coa*t.  While  upc»n  the  Pacific  Coast 
the  rate  is  lowest  to  the  terminal  at  the  o^.-ean  and  increases 
toward  the  interior,  in  the  east  the  rate  from  the  .sealK^ard  does 
not  increase  as  we  proceed  inland,  but  remains  the  same. 
This  produces  what  is  known  as  the  blanket  system  of  mtes. 
Tlie  first-class  rate  from  New  York  to  San  Francisco  is  ^3  and  the 
same  rate  applies  from  St.  Louis.  Commf^Jity  rates  follow  the 
same  rule  so  that  generally  speaking  rates  both  cla.<s  and  com- 
modity to  Pacific  Coast  terminals  and  points  basing  upon  such 
terminals  are  the  same  from  all  pfj'mXa  east  of  the  Mi.»ouri  river. 
This  St.  Louis  declares  to  be  unjust :  Ijeing  one  thousand  miles 
nearer  San  Francisco  than  New  York  it  insists  that  it  should  be 
given  the  benefit  of  that  advantage  in  di.stance. 

The  higher  rate  to  the  interior  point  in  Califorijia  is  just:-       ^ 
fied  l>y  the  carriere  upon  the  ground  of  water  c«impetitiori.  the   |/^ 
theory  being  this :  Water  competition  Ijetwe^.n  New  Y«iik  and 
San  Francisco  establishes  a  cheaper  rate  than  c^'uld  rea.soLably 
\)e  exacted  from  the  rail  carrier.    Merchandise  at^New  Y^.rk  can 
\)e  taken  bv  water  to  San  Francisco  at  the  low  water  rate  and 
thence  carried  by  rail  to  an  interior  jxjint  for  the  water  r.i:e 
from  New  Y'ork  to  San  Francisco  plus  the  local  rat*-  f:oiu  Sa:. 
Francisco  to  the  interior  point.    If  the  rail  r-airier  ♦•ncritcr'irs  ::. 
this  business  it  must  meet  the  rate  thus  e.stiibli-hed  l*v  v.a'irz  a: 
San  Francisco,  and  by  water  and  rail  at  the  ini^rii"!  j  ■  ::.:.    I: 
is  claimed  that  the  carrier  may  at  his  election  ni***.'t  Ti.>      -'.  ;  — 
tition  and  make  its  rates  accordinelv.    It  mav  tlien-f'  :■.-    r.irjT 
to  the  interior  point  a  rate  higher  than  the  trnnin.il  r.iV:  ■ ;  :;.t 
local  back,  until  a  point  ia  reached  at  which  tli*-  i:ir>  -   :  ::_Ti 
is  more  than  a  reasonable  rate.   This  riglit  u|  '.n  :':  -r  :  .::     :' 
the  carrier  may  perhaps  be  subject   to  certfiin   •;.'..:.  .-.'.:. zs- 
and    limitations,   but  generally  speaking   thi-    i-    •:••   ::.- rr 
upon  which  certain  rates  upon  die  Pacific  Coast,   .v :.:.:.  b»»tf 
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Still  more  important  is  the  situation  of  the  carriers  them- 
selves. Those  lines  which  distribute  upon  the  Pacific  Coast 
control  the  adjustment  of  rates  into  that  section,  and  their 
interests  are  united  to  maintain  the  present  system.  Indeed  it 
is  declared  that  to  reduce  intermediate  rates  to  a  level  with 
terminal  rates  would  bankrupt  these  lines,  and  it  certainly 
would  have  a  most  serious  effect  upon  their  revenues.  In  the 
east  we  find  many  important  systems  beginning  at  the  Missouri 
river  or  in  the  middle  west.  It  is  for  the  interest  of  these 
systems  that  traflic  should  originate  at  the  eastern  termini  of 
their  respective  lines.  Not  only  do  they  obtain  more  for  the 
transportation  of  traffic  so  originating  than  they  obtain  from 
their  division  upon  traffic  originating  farther  east,  but  they  also 
build  up  the  industries  of  that  locality  and  therefore  remove 
these  from  the  sphere  of  water  competition.  Moreover  the 
traffic  which  the  eastern  connections  of  the  transcontinental 
lines  carry  farther  east  is  insignificant  in  amount  and  in  revenue 
retunied  in  comparison  with  the  whole  amount  of  their  traffic. 
From  these  various  causes  it  has  transpired  that  the  low  rate 
which  water  competition  establishes  from  New  York  has  been 
extended  to  all  points  east  of  the  Missouri  river. 

The  Commission  in  a  very  recent  case  has  examined  and 
passed  upon  this  same  question.  Kindel  et  al.  v.  Atvhison^ 
Topeka  ^  Santa  FS  Railway  Co,  et  aL,  8  I.  C.  C.  Rep.  608. 

In  that  case  the  city  of  Denver  alleged  that  by  virtue  of  its 
location  it  was  entitled  to  a  lower  rate  to  Pacific  Coast  termi- 
nals than  the  rate  from  points  on  the  Missouri  river  and  east. 
When  the  complaint  was  brought  most  rates  were  higher  from 
Denver  than  from  the  Missouri  river.  The  only  fact  upon 
which  Denver  based  that  claim  was  its  location;  being  one 
thousand  miles  nearer  San  Francisco  than  Chicago,  and  nearly 
two  thousand  miles  nearer  San  Francisco  than  New  York,  it 
insisted  that  it  was  entitled  to  a  better  rate.  The  Commission 
held  that  this  did  not  necessarily  follow  ;  that  while  Denver  w  as 
nearer  in  geographical  miles  it  was  not  of  necessity  nearer  in 
transportation  units.  The  actual  cost  of  transporting  merchan- 
dise from  New  York  to  San  Francisco  by  water  was  probably 
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reduction  is  to  take  place  it  should  be  in  the  liigh  and  discrim-  "^ 
inating  intermediate  rate  rather  than  in  the  already  extremely 
low  terminal  charge.  Competition  is  not  healthy  when  it  be-  / 
comes  destfuctive  to  the  competing  parties.  It  was  said  upon 
the  argument  that  this  present  adjustment  provided  a  state  of 
"  equilibrium  "  imder  which  both  the  rail  and  the  water,  the  east 
and  the  west  could  fairly  compete.  So  far  as  the  testimony 
shows  we  are  inclined  to  think  that  this  is  true  of  competition 
by  water. 

It  is  said  that  this  tariff  is  unlawful  because  it  excludes  the 
jobber  of  the  middle  west  from  this  territoiy,  gives  to  the  whole- 
saler upon  the  Pacific  Coast  a  monopoly,  i*estricts  the  market 
in  which  the  retailer  can  buy  and  thereby  enhances  the  price  to 
the  consumer.  The  territory  of  the  Pacific  Coast  jobber  is  ex- 
tremely limited,  and  he  is  inclined  to  insist  that  he  should  be 
left  in  the  peaceable  possession  of  that  territory ;  that  the  job- 
ber of  the  middle  west  whose  territory  extends  a  thousand  miles 
to  the  east  and  seventeen  hundred  miles  to  the  west  ought  not 
to  covet  the  narrow  strip  which  lies  beyond  the  115th  meridian. 
We  do  not  accede  altogether  to  this  view.  The  adjustment  of 
rates  upon  the  Pacific  Coast  is  such  that  it  confines  the  local 
jobber  to  certain  spheres  making  them  almost  omnipotent  within 
those  spheres;  and  for  this  reason  competition  from  the  east, 
which  under  this  same  adjustment  of  rates,  tends  to  diffuse 
itself  over  the  whole  coast,  is  important.  If  there  be  no  con- 
trolling reason  to  the  contrary,  rates  should  be  so  adjusted  as 
to  permit  the  operation  of  the  wholesaler  from  the  middle  west 
throughout  all  this,  territory.  •  *  *  ♦ 

Viewing  the  case  in  this  brdad  sense  we  find  that  these  differ- 
entials are  not  abnormal  when  compared  with  others  in  differ- 
ent parts  of  this  country  at  the  present  time  ;  that  they  are  not 
greater  than  those  in  effect  under  the  west-bound  transconti- 
nental tariff  of  1893,  and  not  greatly  disproportionate  to  the 
actual  difference  in  cost  of  service.  Considering  them  with 
respect  to  their  bearing  upon  the  parties  immediately  interested, 
namely,  the  carriers  and  the  two  classes  of  jobbers,  we  find  that 
they  conserve  the  interests  of  the  carrier,  that  they  give  to  the 
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which  it  is  divided.  These  groups  are  lettered  from  A  to  J.  A 
is  limited  to  New  York  City  piers,  and  has  to  do  only  with  ship- 
ments by  steamship  via  Gulf  ports ;  B  covers  New  England  ter- 
ritory ;  C,  New  York  territory  and  the  middle  states,  with  New 
York  City  as  the  principal  point ;  D,  Chicago  and  adjacent  terri- 
tory ;  E,  the  Mississippi  river,  with  St.  Louis  as  the  principal 
city;  F,  the  Missouri  river;  G,  Kansas;  II,  Oklahoma;  I, 
Texas;  and  J,  Colorado,  with  Denver  as  its  central  point. 

Class  rates.  Coming,  then,  to  the  construction  of  the  Nevada 
class  rates,  we  find  that  the  carriers  have  employed  three  methods 
of  construction  during  the  past  two  years.  Prior  to  January  1, 
1909,  there  existed  a  body  of  what  were  known  as  intermediate 
class  rates  to  Reno  from  certain  designated  eastern  points.  These 
rates  were,  on  first  class  — 

From  Chicago-Milwaukee  common  points $3.00 

Fn>m  Mississippi  river  common  points 3.70 

From  Mi8.souri  river  common  points 3.60 

From  Colorado  common  points 3.00 

An  alternative  clause  gave  Reno  the  right  to  the  combination 
rate  based  on  Sacramento  whenever  that  should  be  lower.  This 
indefinite  method  of  stating  rates  the  Commission  condenmed  in 
a  general  ruling.  The  tariffs  were  then  changed  so  as  to  cancel 
the  alternative  clause  and  the  intermediate  class  rates  and  thus 
to  make  all  Nevada  rates  base  on  Sacramento.  This  was  the  situ- 
ation when  the  case  was  heard.  Later,  however,  in  June  of  last 
year,  a  third  plan  was  adopted,  and  that  now  obtains,  viz.,  to 
divide  Nevada  into  two  zones  with  Humboldt  as  the  dividing 
point.  Points  west  of  Humboldt  take  the  Sacramento  combina- 
tion. Points  east  of  Humboldt  take  generally  the  Ogden  combi- 
nation. It  is  unnecessary  lierein  to  trace  the  history  and  the 
effect  of  these  various  changes  in  the  method  of  rate  basing.  We 
shall  deal  with  the  rates  to  all  Nevada  points  as  joint  rates.  And 
inasmuch  as  rates  on  all  ten  classes  were  quoted  by  the  carriers' 
tariffs  from  all  eastern  defined  territory  to  coast  terminals  and 
therefore  by  combination  to  interior  points,  at  the  time  when  this 
proceeding  was  brought,  we  shall  consider  that  our  jurisdiction 
extends  to  the  installation  of  such  rates  to  all  of  such  territory. 
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An  examination  of  present  tariffs  will  show  that  from  New 
England  and  New  York  territories  (Groups  B  and  C)  no  class 
rates  below  fourth  class  are  now  extended.  Prior  to  Januar}'  1, 
1909,  however,  and  at  the  time  this  complaint  was  brought,  rates 
were  given  for  the  full  10  classes  from  these  groups,  and  such 
rates  upon  the  f 3  scale  are  now  given  to  coast  terminals  from 
Group  A,  the  freight  being  carried  from  the  New  York  City 
piers  to  New  Orleans  and  Galveston  by  ocean  carriers  and  thence 
by  rail.  It  will  also  be  seen  that  from  Group  J  slightly  lower 
rates  are  made  on  all  classes  below  second  class  than  are  made 
from  other  groups.  With  these  exceptions,  however,  the  rates 
are  uniform  throughout  the  whole  eastern  defined  territory  as  to 
classified  freight. 

The  local  rates  on  classes  from  Sacramento  to  Reno  are  as 
follows : 


Clai«    .... 

1 

2 

3 

4 

6 

A 

B 

C 

D 

E 

Rate     .... 

129 

112 

102 

87 

78 

78 

24 

23.6 

25.6 

26.6 

The  result  of  the  combination  on  Sacramento  is  therefore  to 
produce  the  following  rates  to  Reno : 
From  Groups  B,  C,  D,  E,  F,  G,  II,  and  I : 


Class    ..... 

1 
429 

2 
873 

3 
322 

4 
277 

6 
243 

A 

238 

B 
169 

C 
133} 

D 

1261 

E 

Rate     .... 

1201 

From  Group  J : 

Cla.s8    .... 

1 
429 

2 
373 

3 
302 

4 

262 

6 
238 

A 

218 

B 
164 

C 

1281 

D 

llOi 

E 

Rate     .... 

1051 

Rates  to  points  east  of  Humboldt,  such  as  Winnemucca  and 
Elko,  under  the  present  method  of  making  rates  on  the  Ogden 
combination,  vary  as  the  rate  from  point  of  origin  to  Ogden. 
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state  commission.  In  support  of  its  case  the  Southern  Pacific 
Company  filed  an  affidavit  made  by  Mr.  C.  B.  Seger,  auditor 
of  the  Southern  Pacific  Company,  showing  the  eammgs  of  the 
Central  Pacific  on  business  wholly  within  the  state,  on  busi- 
ness passing  through  the  state,  on  business  originating  in  and 
passing  out  of  the  state,  and  on  business  originating  outside 
and  having  its  destination  in  the  state,  for  the  fiscal  year 
ending  June  30,  1907.  Mr.  Seger  said  by  way  of  explaining 
his  figures: 

The  freight  earnings  accruing  to  and  made  by  said  Southern  Pacific 
Company  in  Nevada,  being  the  revenue  itself,  without  reference  to  its  dis- 
position under  any  lease,  agreement,  or  otherwise,  are  derived  for  the  said 
fiscal  year  1007  from  through  and  local  business,  understanding  by  local 
business  sucih  as  is  strictly  intrastate  in  character,  picked  up  and  laid  down 
within  the  limits  of  the  State  of  Nevada,  and  understanding  by  through 
business  such  as  is  interstate  in  character.  Further  differentiating,  said 
interstate  l)usiness  consists,  first,  of  business  originating  outside  and  com- 
ing into  th<*  stat*' ;  second,  of  business  originating  in  and  passing  out  of 
the  state  ;  and,  third,  of  business  originating  outside  the  state,  having  desti- 
nation beyond  the  state,  and,  in  relation  to  the  state  itself,  simply  passing 
through  the  stute.  The  freight  earnings  for  said  fiscal  year,  and  pertaining 
to  the  said  business  as  above  classified,  are  set  forth  under  the  appropriate 
heads,  and  are,  in  fact,  as  follows : 


Rkvenite 

Peroknt- 
AGE  or 
Total 

Intrastatt^ 

$169,791.40 

1,083,687.69 

831,802.96 

0.02 

()ri«:inating  outside  and  coming  into  the  state      .     . 
Originating  in  and  pa.ssing  out  of  the  state      .     .     . 

.20 
.10 

Passing  through  the  state 

2,676,282.06 
6,678,282.28 

.32 
.68 

Sum  total 

$8,263,664.33 

1.00 

Surprising  as  these  figures  are  they  apparently  do  not  fully 
set  forth  the  extent  of  Nevada  business  at  this  time,  as  is  shown 
by  an  exhibit  filed  by  the  Southern  Pacific  Company  in  the  pres- 
ent case,  giving  the  business  west  of  Ogden  for  the  single  month 
of  February,  1909,  which  may  be  epitomized  thus: 
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Revenue 

Percent- 
age OF 
Total 

Tonnage 

Percent- 
age OF 
Total 

Intrastate 

Into   and   out   of   Nevada   and 
Utah  west  of  Ogden     .     .     . 

$29,001. 00 
314,379.66 

0.03 
.38 

4,716 
64,367 

0.04 
.50 

Passing  through  the  state  .     .     . 

343,380.65 
496,128.87 

.41 
.69 

69,182 
60,271 

.54 
.46 

Total  for  month  of  February,  1909 

$838,609.02 

1.00 

130,463 

1.00 

Another  most  interesting  showing  is  made  by  the  Seger  affi- 
davit as  to  passenger  business  on  the  Southern  Pacific  in  the 
State  of  Nevada  for  the  year  1907,  the  figures  given  being  these : 


Intrastate 

Originating  outside  and  coming  into  the  state 
Originating  in  and  passing  out  of  the  state     . 

Passing  through  the  state 

Sum  total 


Revenue 


$286,236.66 
367,611.66 
267,682.86 


1,962,916.33 


$2,874,246.38 


Pekce  XT- 
age 


10 
18 
9 
—  22 
—  32 
68 


100 


The  statement  for  the  month  of  February,  1909,  referred  to 
above,  sets  forth  very  clearly  not  only  the  volume  of  business 
going  into  and  out  of  Nevada  and  the  earnings  of  the  Southern 
Pacific  thereon,  but  also  gives  a  specific  analysis  of  the  sources 
of  the  traffic,  showing  the  volume  which  comes  into  Nevada  from 
the  east  and  that  which  comes  from  California.  Under  "  Ques- 
tion 2  "  below  will  be  found  a  statement  of  the  freight  received 
at  Nevada  and  Utah  points  from  points  west  of  Calvada,  which  is 
a  station  directly  on  the  California-Nevada  state  line.  This  table, 
however,  should  not  mislead ;  a  considerable  percentage  of  the 
traffic  from  California  is  traffic  of  eastern  origin  reshipped  from 
California  to  Nevada.  The  table  also  includes  coal  and  other  com- 
modities of  very  large  tonnage  (approximately  one-half  of  the  total 
in  weight)  coming  from  points  west  of  eastern  defined  territory. 
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carriers  east  of  Ogdeii  receive  precisely  the  sarae  earnings  upon 
both  shipments;  but  the  Southern  Pacific,  west  of  Ogclen,  re- 
ceives far  more  upon  the  Reno  shipment  than  on  the  Sacramento 
shipment.    This  is  illustrated  in  the  following  table : 


Earnings 

Earnings 

OF  Southern 

From  — 

To  — 

Rate 

EAHT  t)F 
OODEN 

Pacific 
Company 

(WEST  OF 
0<»DEN) 

Cents 

Cents 

Cents 

Group  B,  Boston 

( Sacramento 
\  Reno  .    .    . 

300 
429 

211.3 
211.3 

88.7 
217.7 

Group  C,  New  York 

( Sacramento 
\  Reno  .    .    . 

300 
429 

211.3 
211-3 

88.7 
217.7 

Group  D,  including  Chicago,  etc.  .    .    . 

( Sacramento 
( Reno  .    .    . 

300 
429 

181  i) 
181.0 

118.1 
248.0 

Group  E,  including  Mississippi  river     . 

I  Sacramento 
( Reno  .    .    . 

300 
429 

174J> 
174.5 

125.5 
254  i> 

Group  F,  including  Missouri  river    .    . 

(  Sacramento 
\  Reno  .    .    . 

300 
429 

159.3 
159-3 

140.7 
2G9.7 

Neither  at  the  hearings  nor  in  the  argument  did  the  carriers 
east  of  Ogden  contend  that  their  divisions  of  these  rates  were 
unreasonable.  The  Southern  Pacific,  however,  the  carrier  which 
makes  the  last  700  miles  of  a  3100-mile  haul,  strenuously  insists 
that  its  rates  to  the  more  distant  points  are  compelled  by  water 
competition  for  the  purpose  of  defending  higher  rates  to  inter- 
mediate points ;  while  the  carriers  performing  2400  miles  of  that 
service  appear  to  regard  the  rate  as  entirely  reasonable.  The  Hue 
from  New  York  to  Sacramento  and  Reno  constitutes  a  through 
route  and  in  law  the  carriers  engaging  therein  constitute  one  line. 
If  the  Sacramento  rate  is  less  than  a  reasonable  rate  and  the  re- 
sult of  competition  then  it  would  seem  fair  to  assume  that  all 
of  the  carriers  engaging  in  the  transportation  so  consider  it  and 
would  accordingly  demand  a  lesser  division  than  the  division 
they  would  be  justified  in  requiring  out  of  the  higher  rate  to 
the  intermediate  point  The  fact  remains,  however,  tliat  for  the 
2400-mile  haul  from  New  York  to  Ogden  the  New  York  Cen- 
tral, the  Lake  Shore,  the  North  Western,  and  the  Union  Pacific 
secure  the  same  revenue  out  of  the  $3  rate  to  Sacramento  tliat 
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they  do  out  of  the  f  4.29  rate  to  Reno.    This  is  graphically  illus- 
trated by  the  f  ollowmg  diagram  showing  the  division  of  the  rate : 


West  of  Ogden 

(Southern  Pacific) 


Reno 


a 

bo 
O 

o 


Miles 


East  of  Ogden 

(Lines  (Jgden  to  New  York) 


2950 

Reno      642 

2408 

Sacramento       696 

New  York 


3104 


Division  of  first-class  rate  in  cents 


429 

Reno           217.7 

211.3 

Sacramento     88.7 

New  York 


300 


Rate  per  ton  per  mile  in  mills 

I 

29 

New  York 


80 


Sacramento        2o.O 


17.5 


19.3 


Productive  Freight  Territory 

We  have  gone  extensively  into  an  investigation  of  the  condi- 
tions surrounding  this  traffic  and  in  anywise  governing  the  basis 
upon  which  the  rates  to  Nevada  from  the  east  should  be  governed. 
"What  has  been  said  herein  gives  little  more  than  a  suggestion  of 
the  extent  of  the  inquiry  which  has  been  made.  We  have,  for 
instance,  had  reports  made  upon  the  financial  condition  of  the 
carriers  involved,  and  their  ability  to  meet  any  reduction  which 
the  Commission  might  direct  without  serious  impairment  of  their 
revenues,  an  interesting  fact  in  this  connection  being  this:  During 
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common  points  are  unreasonable  aiid  unjust  and  that  for  the 
future  no  higher  rates  than  those  set  forth  below  should  be 
charged  to  Keno  and  points  east  tliereof  to,  but  not  including, 

Winnemucca: 


And  that  for  the  future  no  liigher  rates  than  those  set  forth 
below  slumld  l>e  charged  to  Winnemucea  and  pnints  east  thereof 
to  the  Nevaila-Utah  state  line: 


.11  WeatlnuDdTBtliri-K.I.C.C.  > 
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carriers  to  make  a  record  of  all  shipments  into  Nevada  from 
eastern  defined  territory  during;  the  months  of  July,  August,  and 
September,  1910,  or  during  such  other  representative  months 
as  may  be  determined  upon  by  the  Commission  after  conference 
with  the  carriers,  and  furnish  the  Commission  with  a  statement 
showing  as  to  each  shipment  the  following  facts : 

(1)  The  commodity ;  (2)  the  weight,  carload  or  less  than  car- 
load; (3)  pohit  of  origin  and  the  tran$continental  territorial 
group  in  which  the  same  is  situated ;  (4)  rate  that  would  be 
applied  under  the  tariffs  in  effect  July  1,  1910  ;  (5)  the  gross 
charges  thereunder ;  (6)  the  rate  applicable  under  the  order  made 
in  this  ease ;  (7)  the  gross  charges  thereunder ;  (8)  the  rat-e  that 
would  be  ai)plied  were  the  movement  to  Sacramento ;  (9)  the 
gross  charges  thereunder. 

The  complainant  will  be  ordered  in  this  case,  on  or  before 
October  1,  1910,  to  furnish  to  the  Commission  and  to  the  de- 
fendant Southern  Pacific  Company  a  list  of  commodities  upon 
which  commodity  rates  are  desired,  together  with  an  outline  of 
the  various  territories  or  groups  from  which  commodity  rates 
should  apply. 

We  are  of  the  opinion  that  justice  can  not  be  done  to  Nevada 
unless  Nevada  points  are  put  on  a  practical  parity  with  points  in 
eastern  Washington  and  eastern  Oregon,  and  a  further  hearing 
will,  in  due  (^ourse,  be  held  after  the  data  here  requested  have 
been  furnished  by  carriers  and  complainant. 


XVIII 
EXPORT  AND  DOMESTIC  GRAIN  RATES 

Atlantic  and  Gulf  Competition  ^ 

Prouty,  Commissioner: 

The  purpose  of  this  proceeding  was  the  investigation  of  export 
rates  upon  grain  and  grain  products.  .  .  .  The  matters  embraced 
were: 

First  Relative  domestic  and  export  rates. 

Second.  Relative  rates  on  grain  and  grain  products  for  export. 

Third.  Publication  of  export  tarifEs  upon  grain  and  grain 
products.* 

'^  1 

A  domestic  rate  applies  to  traffic  which  is  being  transported 
for  use  in  this  country ;  an  export  rate  to  traffic  which  is  on  its 
way  to  some  foreign  country.  ♦  *  *  * 

An  examination  of  the  tariffs  filed  with  the  Commission  since 
1887  shows  that  until  recently  the  published  rates  upon  domestic 
and  export  traffic  have  ordinarily  been  the  same.  Taking  Chi- 
cago as  an  example,  no  export  rate  appears  until  October  1, 1896. 
Upon  that  date,  the  domestic  rate  on  corn  feing  20  cents  to 
New  York,  an  export  rate  of  15  cents  was  made  which  expired 
October  31,  1896.  January  20,  1897,  the  domestic  rate  still 
being  20  cents,  a  15-cent  export  rate  was  again  put  in  and 
remained  effective  until  September  6,  189J^  No  other  export 
rate  appears  until  February  1,  1899,  when  an  export  rate  of 
18J  cents  upon  wheat  and  16  cents  upon  com  was  published, 
the  domestic  rates  being  20  cents  and  17^  cents,  respectively. 
April  17th  this  rate  was  reduced  to  12  cents  upon  both  wheat 

1  Decided  August  7, 1899.  Interstate  Commerce  Reports,  Vol.  VIII,  pp.  214- 
276.  The  English  practice  is  suggestively  described  at  p.  764,  infra.  At  p.  404 
of  Rrpley^s  Railroads:  Rates  and  Regulation  the  larger  aspects  of  both  import 
and  export  rates  are  discussed. 

>  This  part  of  the  case  is  omitted.  —  Ed. 
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Lakes,  the  St.  Lawrence  river  and  the  Canadian  canals  to  the 
side  of  the  ocean  steamship  at  MontreaL  Grain  carried  by  lake 
from  Chicago  to  Buffalo  can  there  be  loaded  into  a  canal  boat 
and  taken  through  the  Erie  canal  and  the  Hudson  river  to  the 
ship  side  in  New  York  harbor.  It.  did  not  appear  very  definitely 
what  the  rate  per  hundred  pounds  by  water  from  Chicago  to 
Montreal  was,  but  the  testimony  leaves  the  impression  that  it 
is  between  8  and  9  cents  per  hundred  pounds.  Neither  did  it 
appear  exactly  what  the  all  water  rate  was  from  Chicago  to 
New  York.  .  .  . 

We  have  already  seen  that  export  com,  being  at  Chicago,  and 
expoi-t  wheat,  being  at  Duluth,  will  reach  the  foreign  port  by 
the  cheapest  route.  Unless,  therefore,  the  rail  carrier  makes 
substantially  the  same  route  on  this  grain  to  New  York  as  is 
made  by  water  lines  the  traffic  will  of  necessity  move  by  water, 
and  not  by  rail.  Otherwise  stated,  no  grain  can  be  exported 
from  Chicago  through  New  York  by  rail  unless  the  rail  rate  is 
practically  Jhe  same  as  the  water  rate.  There  may  be  circum- 
stances under  which  the  rail  carrier  can  obtain  a  slightly  higher 
rate,  but  the  testimony  shows,  and  the  necessary  conclusion  from 
the  undisputed  facts  is,  that  no  considerable  difference  can  be 
made  in  favor  of  rail  transportation. 

There  was  no  testimony  to  show  what  the  ocean  rate  from 
Montreal  to  the  foreign  destination  Was,  but  it  did  appear  in 
this  case,  and  has  appeared  in  several  previous  cases,  that  the 
ocean  rate  from  New  York  is  lower  than  from  any  other  port 
except  Boston.  It  must  follow,  therefore,  that  all  grain  at  Chi- 
cago, or  which  can  be  brought  to  Chicago,  will  be  exported 
through  the  port  of  New  York  unless  carriers  leading  from 
Chicago  to  the  other  ports  make  a  rate  as  low  or  indeed  lower 
than  is  made  to  New  York.  The  same  remark  applies  to  interior 
points.  Peoria,  St.  Louis  and  the  lines  leading  from  these  cities 
claim  the  right  to  participate  in  this  export  grain  traffic,  but  this 
they  cannot  do  unless  the  rates  from  such  interior  points  to  the 
port  of  export  bear  a  certain  relation  to  the  Chicago  late,  for  the 
grain  can  reach  either  Chicago  or  these  points,  A  reduction 
in  the  Chicago  export  rate  necessarily  forces  a  reduction  in  the 
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would  be  worth  exactly  as  much  at  the  Mississippi  as  it  is  at 
Chicago  for  export.  The  testiuiony  tended  to  show  that  the 
putting  in  of  this  low  proportional  rate  did  actually  increase 
the  price  of  grain  at  the  Mississippi  river  in  comparison  with 
the  Chicago  price.       **♦*♦♦ 

It  may  happen  and  in  many  cases  does  happen,  that,  by  the 
application  of  these  so-called  proportional  rates,  grain  from 
the  more  distant  point  obtains  transportation  to  Chicago  or  to 
the  Gulf  at  a  less  rate  than  grain  from  the  intermediate  fields 
through  which  the  tmnsportation  passes.  We  held  in  the  inves- 
tigation as  to  these  export  rates  last  April  that  this  created,  as 
\\  against  such  intermediate  points,  an  undue  preference.  In  the 
Matter  of  Export  Rates  from  Points  East  and  West  of  the  Missis- 
sippi Miver,  8  I.  C.  C.  Rep.  185.    We  now  repeat  that  finding. 

The  carriers  insist  that  while  now,  for  the  first  time,  a  system- 
atic difference  is  made  in  the  published  tariff  between  export 
and  domestic  rates,  there  has  in  fact  always  been  such  a  differ- 
ence in  the  actual  rate.  It  is  undoubtedly  true  that  as  to  com- 
petitive traflBc  the  published  rate  has  been  largely  departed  from 
fin  the  past.  This  export  traffic  is  highly  competitive.  It  moves 
in  large  lots  and  is  handled  by  comparatively  few  individuals. 
The  idea  has  been  more  or  less  prevalent  that  the  provisions  of 
the  Act  to  Regulate  Commerce  did  not  refer  to  export  traffic. 
For  these  and  other  reasons  export  business  has  been  peculiarly 
open  to  the  manipulation  of  rates. 

The  testimony  of  representatives  of  carriers  familiar  with  rates 
actually  paid  was  to  the  effect  that  there  had  been  in  the  past 
as  wide  a  difference  between  the  published  rate  and  the  actual 
rate  upon  export  business  as  exists  to-day  in  the  published 
tariffs.  We  have  no  doubt  that  there  has  been  in  the  past  a 
difference  between  the  published  and  actual  rates.  This  differ- 
ence has  existed  in  the  case  of  both  export  and  domestic  traffic. 
It  has  probably  been  greater  in  the  case  of  export  business,  but 
how  great  we  cannot  definitely  find. 

Carriers  also  claim  that  they  are  justified  in  making  a  lower 
rate  on  export  than  on  domestic  business  by  the  fact  that  the 
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Now  if  an  order  were  to  be  made  that  domestic  and  export 
rates  should  under  all  circumstances  be  the  same,  it  might  result, 
land  probably  would  result,  in  either  driving  out  of  business 
those  lines  where  two  rates  may,.mth._piopriety^  exist,  or  at  all 
ejventa  in  unjustly  depleting  the  revenues  of  those  lines.  It 
would  g;ive  to  those  lines  in  whose  tariffs  the  diflFerence  is  least 
an  undue  advantage  over  other  lines  in  this  competitive  struggle. 
Before  making  any  order  which  would  not  work  injustice  in  the 
premises,  it  would  be  necessary  to  determine  in  each  case  by 
how  much  the  domestic  rate  might  properly  exceed  the  export 
rate,  if  at  all,  and  compel  the  observance  of  this  relation.  To 
do  this  would  require  us  to  determine  what  the  differentials 
between  these  ports  should  be,  and  what  reasonable  domestic 
rates  to  these  ports  should  be,  and  we  certainly  cannot  under- 
take to  do  this  upon  the  testimony  before  us. 

The  second  circumstance  which  deters  us  from  attempting  to 
interfere  is  the  existence  of  water  competition.  These  rates  were 
made  before  the  opening  of  navigation,  and  were  not  probably 
influenced  by  that  element ;  but  we  must  dispose  of  the  case  with 
some  reference  to  conditions  as  they  now  exist,  and  water  compe- 
tition is  at  the  present  time  a  factor  which  cannot  be  ignored. 

By  referring  to  the  findings  of  fact  it  will  be  seen  that  Chi- 
cago and  Duluth  are  the  two  pomts  through  which  the  greatest 
quantity  of  wheat  and  corn  passes  on  its  way  to  the  seaboard. 
From  both  these  points  communication  with  the  seaboard  can 
be  had  by  water.  The  greater  part  of  the  grain  which  leaves 
these  cities  for  the  east  moves  by  water,  and  it  cannot  be  ques- 
tioned that  the  water  rate  to  New  York  determines  the  rail  or 
the  water  and  rail  rate  to  that  same  point.  This  Commission 
has  always  held  that  water  competition,  if  it  in  fact  exists,  is 
an  important  circumstance  in  determining  what  rates  may  be 
justly  charged  by  the  rail  carrier.  The  reasons  for  that  have 
often  been  stated,  and  need  not  be  repeated  here.  The  water 
carrier  is  not  subject  to  the  provisions  of  the  Act  to  Regulate 
Commerce ;  it  publishes  no  rates ;  it  may  change  its  rates  from 
day  to  day  or  from  hour  to  hour ;  it  can  carry  certain  commodi- 
ties at  a  lower  rate  probably  than  can  be  profitably  made  by 
rail.    We  have  therefore  been  inclined  to  hold  that  competition 
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fix  these  relative  rates  on  wheat  and  flour,  and  we  think  the 
carriers  are  justified  by  that  competition  in  making,  to  a  de- 
gree at  least,  the  same  difference  which  is  thereby  created.  The 
millers  urge  with  force  that  the  rail  carriers,  by  virtue  of  their 
control  over  the  line  boats  by  which  alone  flour  is  transported, 
unduly  exaggerate  the  difference  in  rate  between  wheat  and 
flour;  but  the  fact  still  remains  that  water  competition  does 
create  a  substantial  difference  in  those  rates. 

We  have  also  found  that  to  a  limited  extent  the  cost  of  service 
is  greater  in  the  transportation  of  export  flour  than  in  tliat  of 
/  export  wheat,  and  for  this  reason  under  the  circumstances  of 
this  case  we  think  that  a  slightly  higher  rate  on  flour  than  on 
wheat  for  export  is  justifiable.  This  is  especially  true  in  view 
of  the  fact  that  the  flour  rate  includes  the  delivery  on  shipboard 
while  the  wheat  rate  does  not.  The  rate  from  Chicago  to  New 
York  upon  flour  puts  the  flour  on  board  the  vessel,  whereas  to 
put  export  wheat  on  shipboard  an  additional  charge  of  about 
1|  cents  per  bushel  is  made.      *  *  ♦  ♦  * 

It  should  perhaps  be  noticed  that,  although  the  rate  upon 
flour  has  been  confessedly  higher  than  upon  wheat  for  many 
years,  the  exportation  of .  flour  has   steadily  increased,  being 
3,947,338  barrels  in  1878  and  15,349,943  barrels  in  1898.    The 
increase  for  the  last  six  years  has  not,  however,  been  marked, 
and  exportations   since   1894  have  actually  declined,  having 
been  in  that  year  16,859,533  barrels. 
This  Commission  is  of  the  opinion  that  public  policy  and  good 
i  railway  policy  alike  require  tlie  same  rate  upon  export  wheat 
and  flour.    Such  rates  tend  to  develop  both  the  industries  of  the 
» \  United  States  and  the  traffic  of  the  mil  ways.    We  are  not,  how- 
I  ever,  here  settling  national  or  railroad  policy.    We  are  simply 
\  administering  the  Act  to  Regulate  Commerce ;  and  in  view  of 
all  conditions  as  we  find  them,  we  do  not  feel  that  charging  a 
somewhat  higher  rate  on  flour  than  on  wheat  for  export  is  in 
violation  of  that  statute.    We  do  think  that  the  published  differ- 
ence is  too  wide,  and  that  the  rate  upon  flour  for  export  ought 
'iot  to  exceed- tl»tui^!a|^  wheat  by  more  than  2  cents  per  hundred 
poonds.  •        ■  ♦  «  «  ♦  *  * 


XIX 

FREIGHT  CLASSIFICATION 

The  Hatters'  Furs  Casb^ 

Prouty,  Commissioner: 

The  complainant  is  engaged  in  the  manufacture  of  hats  under 
the  title  of  the  Pioneer  Hat  Works  at  Wabash,  Indiana,  and  his 
complaint  is  that  "  hatters'  furs  "  and  ''  fur  scraps  and  cuttings  ■' 
are  wrongly  classified,  the  present  classification  of  both  these 
commodities  being  double  first  class,  while  he  insists  that  haU 
ters'  furs  should  be  classified  as  first  class  and  fur  scraps  and 
cuttings  as  second  class.  .  .  . 

Hattera'  fui-s  is  a  trade  name  applicable  to  the  various  kinds 
of  fur  used  in  the  manufacture  of  hats.  These  furs,  as  sold  to 
the  manufacturer  and  presented  for  transportation,  are  sheared 
from  the  skin,  and  packed  in  paper  bags  containing  three  or  five 
pounds  each,  which  are  then  assembled  in  wooden  cases,  100 
bags  to  the  case.  The  case  thus  weighs  from  three  to  five  hun- 
dred pounds  and  is  in  size  about  36"  x  36"  x  40" ,  containing 
some  30  cu.  ft.  *  ♦  *  «  «  « 

The  complainant  testified  that  rabbit  fur  was  the  sort  mostly 
used  by  him  in  the  manufacture  of  hats,  although  he  used  to 
some  extent  nutria,  and  that  the  value  of  the  furs  which  he  used 
was  from  $  .40  to  $2.50  per  pound.  The  complainant  makes 
a  medium  grade  of  fur  hats.  More  of  the  higher  priced  inrs 
would  probably  enter  into  the  manufacture  of  hats  of  a  higher 
grade.  These  furs,  nutria  and  beaver,  average  in  price  as  high 
as  $6  per  pound,  and  the  price  list  show  that  the  best  grade  of 
beaver  has  at  times  listed  at  $15  per  pound;  but  it  is  fairly 

^  Decided  November  21,  1901.  Interstate  Commerce  Reports,  Vol.  IX,  pp. 
79-86. 
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The  market  of  the  comphiinant  is  the  whole  United  States 
west  of  Pittsburg  and  in  all  that  territory  he  competes  with  the 
eastern  manufacturer.  The  exact  points  in  the  East  at  which 
these  competitors  are  located  did  not  appear,  and  it  is  not  there- 
fore possible  to  make  any  exact  comparison  of  rates ;  but  gener- 
ally speaking  the  rate  from  these  eastern  points  is  that  of  Boston 
or  New  York.  There  is  considerable  territory,  like  the  Pacific 
Coast,  to  which  rates  upon  hats  are  the  same  from  the  Atlantic 
seaboard  as  from  Wabash,  and  in  nearly  all  teiritor}'  the  sum  of 
the  rates,  upon  the  same  class,  from  New  York  to  Wabash  and 
from  Wabash  to  the  point  of  consumption  is  considerably  greater 
than  the  mte  from  New  York  to  the  last-named  destination. 

Some  question  was  raised  as  to  the  amount  of  complainant's 
shipments  per  year.  Mr.  Gill,  Chairman  of  the  Official  CJlas- 
sificatiou  Committee,  stated  that  a  compilation  of  these  ship- 
ments had  been  made  and  that  they  aggregated  about  150,000 
pounds  per  year.  The  rate  from  New  York  to  Wabash  is  72 
cents,  first  class,  and  $1.44  double  first  class.  If,  therefore,  the 
complainant  is  right  in  his  contention  as  to  what  the  correct 
classification  should  be  he  is  damaged  to  the  extent  of  some- 
thing more  than  $1000  annually  upon  the  statement  of  the 
defendants. 

The  complainant  also  urged  that  the  classification  in  question 
created  undue  prejudice  against  his  commodities  as  compared 
^th  dry  goods,  boots  and  shoes  and  many  other  articles  classi- 
fied as  first  class. 

About  260  articles  are  classified  as  double  first  class  by  the 
Official  Classification.     Generally  speaking,  such  articles  offer 
^me  special  reason  for  the  classification,  like  unusual  bulk, 
extraordinary  risk,  or  something  of  that  nature.    An  examina- 
tion of  the  entire  list  fails  to  disclose  a  single  commodity  which 
affords  as  desirable  traffic  as  the  one  under  consideration,  and 
^  only  three  or  four  instances  is  there  any  approach  to  this. 
Something  like  1500  articles  are  classified  as  first  class.    We 
"*^e  examined  this  list  and  our  conclusion  is  that  but  very  few 
w  them  are  as  desirable  freight  as  hatters'  furs  and  fur  scraps 
wd  cuttings,  and  that  hone  of  them  are  more  so. 
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exercised  and  the  same  principle  must  apply  to  the  relation 
between  two  commodities.  In  that  cixse  it  was  said  that  the 
authority  was  not  clear,  but  having  exercised  it  then,  and  believ- 
ing that  a  plain  distinction  exists  between  fixing  a  rat€  and 
determining  a  relation  in  rates,  we  shall  continue  to  do  so  until 
the  Supreme  Court  of  the  United  States  has  held  otherwise. 
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centers  which  compete  for  that  traffic;  and  is  usually  circum- 
scribed, either  wholly  or  in  part,  by  imaginary  boundaries  fixed 
without  regard  to  factors  which  exercise  controlling  influence 
upon  the  trend  of  traffic  and  of  rates.  The  influence  of  lakes, 
of  rivers  and  canals,  the  competition  of  rival  markets,  the  rela- 
tion between  manufacturer  and  dealer,  and  other  like  forces  that, 
in  the  making  of  rates,  confront  the  traffic  officer  of  an  interstate 
railroad  and  the  Interstate  Commerce  Commission  itself,  enter 
but  slightly,  if  at  all,  into  the  calculations  of  the  state.  In  every 
case,  in  the  exercise  of  its  rate-making  power,  distance  is  the  one 
factor  given  serious  consideration  ;  and  the  result  of  its  labors  is 
invariably  the  production  of  a  distance  tariff. 

This  state  distance  tariff,  is,  on  its  face,  a  simple  and  a  harm- 
less thing.  The  right  of  the  state  to  make  it  and  to  change  it  at 
its  will  seems  to  be  amply  buttressed  by  the  conceded  principle 
of  law  that  the  power  of  Congress  over  interstate  commerce 
leaves  untouched  the  power  of  the  states  to  regulate  their  purely 
internal  commerce.  And  no  simpler  or  less  obnoxious  method 
of  exercising  that  power  would  seem  possible  than  to  prescribe 
the  rates  at  which  traffic  shall  move  from  point  to  point  within 
the  state. 

But  when  the  traffic  officer  of  an  interstate  railroad  comes  to 
apply  this  state  distance  tariff,  made  for  state  use  on  purely 
local  considerations,  to  the  traffic  that  actually  moves  over  his 
rails,  he  finds  that  he  cannot  confine  its  influence  to  traffic  within 
the  state,  and  that,  against  his  will  and  without  his  action,  it 
readjusts  his  rates  into  and  out  of  and  tlu'ough  the  state,  and 
determines  his  revenue  on  traffic  that  never  traverses  the  borders 
of  the  state.  This  is  illustrated  by  the  action  of  the  following 
states: 

Missouri  and  Iowa 

Missouri  has  a  far-reaching  control  over  interstate  rates  by 
reason  of  the  situation  of  the  state  at  the  point  of  least  distance 
between  the  Mississippi  river  —  the  basing  line  for  rates  from 
the  East  —  and  the  Missouri  river,  the  base  line  for  rates  to 
tlie  West. 
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(J)  The  local  Iowa  rate  from  points  on  the  Mississippi  river 
to  points  on  the  Missouri  river  (say  Clinton  to  Council  Bluffs, 
350  miles)  is  reduced  from  60  cents  to  40  cents ; 

{c)  The  interstate  rate  from  points  on  the  Mississippi  river  in 
Missouri  to  points  on  the  Missouri  river  in  Iowa  or  Nebraska 
(say  St.  Louis  to  Council  Bluffs  or  Omaha)  is  reduced ; 

(tl)  The  interstate  rate  from  points  on  the  Missouri  river  in 
Missouri  to  points  on  the  Mississippi  river  m  Iowa  (say  Kansas 
City  to  Davenport)  is  reduced. 

Not  only  this,  but  this  Missouri  commission  rate  for  200  miles 
fixes  the  maximum  rate  which  the  Missouri  Pacific  Railway  may 
charge  for  its  haul  of  488  miles  between  St.  Louis  and  Omaha, 
through  Missouri,  Kansas,  and  Nebraska;  and  in  like  manner 
the  rat€  of  the  Illinois  Central  Railroad  for  its  haul  of  703  miles 
l)etween  the  same  points,  through  the  States  of  Missouri,  Illinois, 
and  Iowa.    See  the  map  [p.  538]. 

Thus,  within  the  territory  inclosed  by  the  Illinois  Central, 
Missr^uri  Pacific,  and  Rock  Island  as  outlined  on  the  map, 
any  reduction  made  by  the  Missouri  commission  in  the  class 
rates  for  the  200-mile  distance  between  Hannibal,  Missouri, 
and  Kansas  City,  Missouri,  has  the  effect  of  bringing  all  rates 
to  the  level  so  fixed,  not  only  between  the  crossings  them- 
selves but,  with  very  slight  exceptions,  between  all  intermediate 
points. 

This,  again,  is  but  a  preliminary  glimpse  at  the  inevitable 
results  of  this  action  of  the  Missouri  State  Commission. 

The  first-class  rate  from  Chicago  to  the  Missouri  river  has  for 
many  years  been  20  cents  per  100  pounds  higher  than  the  rate 
from  the  Mississippi  river.  The  competitive  adjustment  would 
require  that  there  be  no  greater  difference  under  the  new  scale. 
Indeed,  the  rates  from  the  seaboard  to  Chicago  and  the  Missis- 
sippi river  remaining  as  at  present,  it  is  doubtful  if  Chicago  and 
the  routes  through  Chicago  could  compete  should  the  present 
arbitrary  difference  be  maintauied  under  the  reduced  adjustment. 
The  present  rate  of  80  cents,  first  class,  from  Chicago,  is  one- 
tliinl  higher  than  the  rate  from  tlie  Mississippi  to  the  Missouri 
river.    It  is  probable  that  not  more  than  one-third  greater  would 
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City  and  Colorado,  Texas,  and  under  the  State  Commission's 
orders,  tlie  Rock  Island,  in  connection  with  other  lines,  had  in 
effect  an  average  rate  of  20^  cents  per  100  pounds  from  these 


state  salt  plants  to  the  Panhandle  towns.  The  average  haul  to 
these  points  is  from  Cirand  Salhie,  525  miles  ;  from  Colorado,  6G0; 
and  Salt  City,  Texas,  690  miles.  When  the  Rock  Island's  inter- 
state rate  came  to  the  attention  of  the  Texas  Commission,  it 
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And  as  to  this  argument,  urged  before  the  Supreme  Court  in  the 
Minnesota  rate  case,  recently  decided,  the  opinion  of  Mr.  Justice 
Peckham  says : 

Still  another  Federal  question  is  urged  growing  oat  of  the  assertion 
that  the  laws  are,  by  their  necessary  effect,  an  interference  with  and  a 
regulation  of  interstate  commerce,  the  grounds  for  which  assertion  it  is  not 
now  necessary  to  enlarge  upon.   The  question  is  not,  at  any  rate,  frivolous. 
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Central  Pacific  link  to  the  coast  still  in  the  hands  of  the  Southeni  Pacific.    But 
this  feature,  held  by  the  outgoing  administration  as  essential,  was  not  empha- 
sized by  the  new  Democratic  Attorney-General ;  and  as  for  the  Union  Pacific, 
it  was  deemed  that  a  traffic  alliance  with  the  Central  Pacific  providing  for  a 
through  route  and  most-favored  treatment  as  to  facilities  for  interchange  — 
guaranteed  in  any  event  by  the  significant  clause  upon  the  subject  in  the  Hep- 
burn law  of  1900  —  would  in  some  ways  be  preferable  to  ownership.   It  would 
be  more  elastic  and  would,  moreover,  as  a  detail  of  interstate  commerce  be  free 
from  interference  by  the  railn)ad  commissions  of  the  states  concerned.    Such 
a  traffic  agreement  would  also  insure  to  the  Union  Pacific  a  due  share  of  east- 
bound  business,  which  otherwise,  had  it  purchased  the  Central  Pacific,  the 
Southern  Pacific  might  choose  to  route  entirely  over  its  own  long  line.   Thus, 
at  this  writing,  the  dissolution  promised  by  1916,  —  the  ultimate  time  allowed 
by  the  judicial  decree,  -^  to  be  brought  to  a  successful  close.  —  £d. 


XXIII 
REASONABLE  RATES  i 

OTATES  may  fix  local  rates  for  public  service,  but  decisions 
^^  of  the  United  States  Supreme  Court  have  swept  away  the 
power  of  states  to  make  their  rates  conclusive. 

This  result  has  been  reached  gmdually  through  a  line  of  deci- 
sions under  the  Fourteenth  Amendment. 

In  the  earliest  cases  of  rate  regulation  under  the  amendment 
the  court  declined  to  review  the  reasonableness  of  rates  fixed 
by  states,  holding  this  to  be  purely  a  legislative  question. 
Later  the  court  decided  to  review  the  extent  of  rate  regulation, 
but  held  that  rates  which  permitted  some,  though  only  a  slight, 
return  on  the  property  devoted  to  a  public  service  were  legal. 
Finally  a  position  has  been  reached  where  rates  fixed  by  states 
are_held  invalid  ^unless  they  permit  as  large  profits  as  the 
court  thinks_the  public  service  ought  to  jield.  In  this  way 
the  power  to  determine  what  are  reasonable  rates  for  public 
service  has  been  transferred  from  state  legislatures  to  the 
Supreme  Court. 

The  first  case  in  which  the  extent  of  state  regulation  of  rates 
for  public  service  was  brought  before  the  Supreme  Court  for  re- 
view, after  adoption  of  the  Fourteenth  Amendment,  was  Munn 
^,  lllinoU^^  decided  in  1876.  This  case  involved  the  validity 
of  an  Illinois  statute  that  fixed  a  maximum  rate  for  storing 
grain  in  elevatoi-s  at  Chicago.  Munn,  having  been  convicted 
and  fined  in  the  state  courts  for  violation  of  the  statute,  ap- 
pealed to  the  United  States  courts  on  the  ground  that  enforce- 
ment of  the  rate  provided  by  the  statute  would  take  his  property 

1  From  the  Journal  of  Political  Economy,  Decomber,  1003,  pp.  70-07.  The 
same  subject  is  much  elaborated  in  Publications  of  the  American  Economic  Asso- 
ciaUon,  3d  series,  Vol.  VII,  1906,  pp.  24-82.  •  «  94  U.  S.  113. 
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on  money,  wliicli  T  shall  prcsfiitly  notice,  there  was  some  Kp«»cial  i>rivilegrp 
j^ranti'd  by  the  state  or  municipality;  and  no  on*»,  I  stiiijiojie,  has  ever  con- 
ti-nded  that  the  stxite  ha«l  not  a  ri«(ht  to  prfHcrihe  the  conditions  ujion 
wliich  such  privilege  should  be  enjoyed. 

At  the  October  term  of  the  Supreme  Court,  in  1^76,  when 
he  opinion  in  Munn  v.  Illinois  was  (lelivere<l,  f;ji.-<-s  iiivolvinj.^ 
tho  validity  of  railway  rates  fixed  bv  the  hfLnslaturfrs  of  lowji. 
^linnesota,  and  Wisconsin  were  al.so  decided.  Several  of  x1j««.«- 
casfs  inyolyed  tlie  power  of  legislatures  to  fix  eonelu^ive'.y  :r.e 
rates  for  public  service  under  the  P'ourleenlh  Anjendniejji.  la.s'J 
in  each  case  the  court  aflinned  tliis  power. 

In  Chiratjo^  Burlimjton  <X  Qi'int'y  liaxbvajf  Co,  v.  /'/»///. ^  jiii:.'- 
mum  rates  fixed  for  transportation  by  a  siaiufr  of  tltut  tiUi'-- 
wore  contested  on  the  ground,  anjong  other.-;,  ilial  the  ralet;  iiyi*rt^ 
would  take  property  of  the  railway  without  due  jir'i»>rN»!  of 
law.  lieplying  to  this  contention  the  eo'jrt  in  an  ojuni'ij. 
upholding  the  statute  .said  thrf»ugh  ^.hief  JuMi'>t  M'aiur : 

In  ihf'  absf'uce  of  any  h.*j,n-lative  n';:i.'a»:'.r.  -.*/.':.  \u*-  h\kUfati\.  lun-  vol— ■" 
must  decidi'  for  it,  as  tln-y  di»  forpriv-it':  j*?v*r>.  wij**!  tt^nlrot^Tpi*;!'  a*-;^ 
wliat  is  r«*asonabli.*.    l$iit   wli»*n  Tri»:  \*:'::'.-,ix*',i*:  kvj*  ii   axiC  yi^at'rTi'i^    , 
maximum  of  charjje.  it  op«'raT«*<  u\"iji  i;.'.'-  ".■.•  ;<.*fir. jul  lut  •miA*  im  y  o  •-• 
u(K>n  individuals  engaged  in  a  r'ini^iar  •.  -•:-;-*•*»■. 

In  other  words,  the  court  decided  rhti  i^^  ^nvjvtho'  iav  v  ;i 
satisfied  when  rates  for  publi'-  serv>  e  v  es-e  l:A«i  i/i'tJMr  'i*r^iriii\  ■  ■ 

The  next  ca.*5e.  7V//:  V.  <.7/#>////o  ^  ^Vvri#*..|lisitBr»i  JKflii«tt<. 
was   brongljt  to  restrain    T;.e   e*  f'.','*-j»?ii*nit  rf  it  jav    ='■    V  . 
cousin   tliat  fixed  niaximurji  r^'^-*-   ivf   jimwtiijmi  iuuf. 
It  was  contended  on  ti.e  :>.:*.   ''5   *i^  sidimm  mp^urr. 
that  the  rates  named  iri  ::.■:  rVi-'^u"^  ift«iic«MttV"  t:>- 
their  securiti»-s.  tljat  the  ;<:  .v.*;.    v*^  ^saaesOMX.  u  ^j'.ak- 
able  compensation  f^.:  ;:^  »ss:.-'.  »«>*^. 
sation  was  a  quf=--t:'.r:  :  r  •:i*   cmr*  ioif  MViitr.  t^ 
Chief  Justice  AVaire  ?-.'/•«;:.  _    .   i  u  r  in    ifMrtr  '.• 
which  it  wa?*  sai'l.     •  :.   .■;  tij-  ta*- 


a*.-- 


In  .l/urin  T.  /".Vf.. 
rood  Co.  T.  /mto,  i 
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longer  to  be  found  in  rates  fixed  by  states,  but  in  decisions  of 
the  court  as  to  what  was  reasonable.  Under  this  decision  the 
states  may  exercise  as  much  or  as  little  control  over  rates  as 
the  court  sees  fit  to  permit.    In  Munn  v.  Ulinoia  ^  the  court  said : 

The  controlling  fact  is  the  power  to  regulate  at  all.  If  that  exists,  the 
right  to  establish  the  maximum  of  charge,  as  one  of  the  means  of  regula- 
tion, is  implied. 

With  equal  force  it  may  be  said  that  assertion  by  the  court  of 
authority  to  review  the  reasonableness  of  rates  fixed  by  legis- 
latures opened  the  way  for  a  great  reduction  in  state  powers. 
^  Since  1889,  when  the  paramount  authority  of  the  court  was 
established  by  a  judicial  decision,  suits  to  invalidate  rates  fixed 
by  legislatures  have  multiplied  and  decisions  have  borne  with 
increasing  severity  on  state  powers. 

In  Budd  V.  New  York^  decided  in  1892,  the  validity  of  a 
statute  of  that  state  was  contested  on  the  ground  that  rates 
fixed  by  it  for  elevating  and  storing  grain  were  not  within 
the  state  power  to  make  and  were  unreasonable.  Mr.  Justice 
Blatchford  in  delivering  the  opinion  of  the  court,  supported 
the  power  of  the  state  to  regulate  the  business  of  storing  gmin 
and  said : 

In  the  case  before  us,  the  records  do  not  show  that  the  charges  fixed  by 
the  statute  are  unreasonable,  or  that  property  has  been  taken  without  due 
process  of  law,  or  that  there  has  been  any  denial  of  the  equal  protection  of 
the  laws ;  even  if  under  any  circumstances  we  could  determine  that  the 
maximum  rate  fixed  by  the  legislature  was  unreasonable. 

It  was  also  said  in  this  opinion,  referring  to  Chicago,  etc.^ 
Railway  Co.  v.  Minnesota : 

What  was  said  in  the  opinion  in  134  U.  S.,  as  to  the  question  of  the 
reasonableness  of  the  rate  of  charge  being  one  for  judicial  investigation, 
had  no  reference  to  a  case  where  the  rates  are  prescribed  directly  by  the 
legislature. 

This  statement  was  obiter  dicta,  pure  and  simple,  as  the  rates 
in  Budd  v.  New  York  were  not  shown  to  be  unreasonable,  was 
in  direct  conflict  with  the  language  of  the  Minnesota  case  and 

1 94  U.  S.  113. 
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was  taken  the  following  year,  when  the  court  held  in  Smyth  v. 
Ame9  that  rates  which  permitted  a  net  profit  of  as  much  as 
10.63  per  cent  on  one  road,  but  nothing  on  others,  could  not 
be  enforced  as  to  either. 

Finally,  in  1901  comes  the  decision,  in  Cotting  v.  Goddard^ 
that  rates  which  yield  a  profit  of  10.9  per  cent  on  the  invest- 
ment are  not  unreasonable,  and  that  mtes  which  would  reduce 
this  profit  to  5.3  per  cent  are  unconstitutional. 

Alton  D.  Adams 


XXIV 
THE  DOCTRINE  OF  JUDICIAL  REVIEW  i 

T7[7^E  are  now  to  undertake  an  investigation  of  the  influence 
*  ^  which  the  doctrine  of  judicial  review  has  exerted  on 
our  American  system  of  railroad  control,  in  order  to  discover 
whether  it  has  strengthened  or  weakened  the  efliciency  of  that 
control.  In  this  inquiry  we  shall  consider,  first,  its  effect  on  the 
state's  power  to  reduce  rates ;  second,  its  effect  on  the  state's 
power  to  enforce  the  rates  it  has  established ;  and  third,  its 
effect,  ks  a  resultant  of  the  other  two,  upon  the  spirit  and  ideas 
of  railroad  commissions^  ' 

Before  coming  to  these  precise  questions,  however,  we  shall 
do  well  to  reflect  for  a  moment  upon  the  spirit  of  the  law  which 
has  shaped  the  doctrine  of  judicial  review,  and  which  directs  its 
application ;  for  it  will  serve  to  illumine  our  entire  discussion 
of  this  subject  to  recall  at  the  outset  the  general  attitude  of  the 
law  and  of  the  courts  in  all  cases  which  involve  both  public  and 
private  interests.  The  attitude  of  the  courts  is  determined  by 
the  fact  that  they  are  charged  with  the  duty  of  interpreting  and 
applying  a  law  in  which  the  individualistic  spirit  of  the  age  has 
been  firmly  crystallized.  In  our  modern  regime  the  individual 
is  the  central  figure.  His  importance,  his  dignity,  his  sanctity, 
his  rights,  and  his  liberties  are  everywhere  recognized.  His  use 
of  a  free  ballot  is  supposed  to  guard  civil  rights  and  to  shape 
aright  the  course  of  government ;  his  pursuit  of  his  individual 
self-interest  is  supposed  to  secure  industrial  justice  and  welfare; 
his  freedom  of  conscience,  of  thought,  of  will,  and  of  action  is 
not  to  be  lightly  infringed.  "All  men  are  created  free  and 
equal,"  says  our  Declaration  of  Independence,  "  and  are  endowed 

1  From  '*  Railroad  Rate  Control,''  by  Harrison  Standish  Smalley,  Ph.D., 
Publications  of  the  American  Economic  Asaociationy  3d  series,  Vol.  VII,  1906, 
pp.  83-110. 
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le  is  property,  which  practically 
^ht  of  control,  or  else  that  Bone 
.  all  of  it  is  beyond  constitutional 
lid  is  unwilling  to  concede.  From 
tricated  themselves  by  advancing 
lart  of  income  is  property  and  a 
lave  saved  themselves  from  get- 
Duld  have  spared  themselves  the 
tenable  fiction,  had  they  actually 
in  the  light  of  their  own  repeated 
ice  power.  For  viewed  as  a  part 
lion  is,  of  couree,  not  subject  to 
emnation  of  property.  It  is  the 
sovereign  power,  subject  to  en- 
.ints.  If  the  court  should  really 
question  of  appropriation  or  com- 
iry  as  to  the  effect  of  rates  on 
le,  and  hence  no  classification  of 

ugh  rate  regulation  is  a  part  of 
that  in  its  exercise  the  income 
sed,  which  would  amount  to  a 
le   being  regarded  as  property? 
«8  many  consequences  may  flow, 
icome  of  a  compiiny  may  be  re- 
nce  which  also  flows  from  other 
state  may  adopt.    Ifailroad  rate 
rt'gaid.    Yet  no  one  thinks  of 
itions  to    the  rules  of  eminent 
Liay  pass  laws  requiiing  railroads 
ly  crossings,  or  to  e(piip  each  pas- 
hammer,  or  with  drinking  water, 
1  time,  automatic  couplers  of  a 
rpe  for  the  couplers  in  use.    Any  of  these  requirements 
tcessitate  an  expenditni-c  of  money  and  consequently 
duce  the  net  income  of  the  company  by  increasing  ex- 
hile  the  improvements  were  being  installed.   In  effect, 
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wili  U'  mudti  for  tlie  utUer  because  it  U  not  pr 

lire  A  (iuasi-|)ul>lio  corporation  and,  your  prupi- 

to  a  [lublic  use,  a  jwrt  of  it  hag  ceased  to  1' 

the  iihsuiilitv  is  more  clearly  seen  when  • 

applied,  not  to  real  estate  or  equipment  ' 

railroads.    SupfMse  the  state  were  to  bci 

railroad  comptuiy  the  earaiuga  it  had  rei 

of  its  road,  and  were  to  attempt  to  nj- 

There  is  not  the  least  doubt  that  if  i 

mitted  at  all,  the  courts  would  re<i 

tlie  company  for  every  cent  of  thu 

stretcli  of  the  im^ination  oaDnc 

the  state  :  "a  part  of  these  ear< 

are  property,  and  if  you  take 

company;  bat  the  rest  of  tht;  .  ,      |i,  smli 

not  reasonable,  and  you  cai 

is  just  what  the  Supreme  < 

a  railroad  of  its  income  <"■ , 

distinction  ii  dleariy  wi*' 

among  the  pare  fictinr 


~    It  is  evident  from  >' 

,.-*.-    'Sui 

Court  has  found  it  ' 

^    ■\ixf 

judicial  review  fff 
lative  power  of  r.r    ' 
the  Court  the» 

vitaates  the  wl* 

'    \ 

in  the  actual.      ^  ~  ' 
from  the  lMWi>-    > 

held  U>  r. 

..., 

tinuinir  1,1 

»^%.i^**  •.ill 

In  s;irii  ii  ciisc  to  en  full  ■t?' 
-:  w  .■.iii[ili'r,s  or  other  equip- 
^i  I'f  tlie  company  that  llie 
:■.  Its  existing  income  being 
i:re  expenilitures  from  it  for 
Li'  lU'prive  the  company  of  a 
.•■••uld  tlie  company  deniiind 
I  '  0(  course  not.  In  pass- 
■*.  ,i<vs  nut  consider  tlieir  inci- 
;:■<  ditterence  whether  the 
tder  them  or  not.  A  coni- 
y  U  just  as  subject  to  them 


;^•:kv  regulation  is  nol  a  mnlirr 
■.lif  oliuw  aSect«^l,  bnt  militr  in  n 
i.  ^^'t  *  w  ^'vi.vini:  to  (acmrivK  nl  a  •■(■naiii 
V"!  H>  11'  •the:*  Iw  validhy  is  ik-tpnnlnoil 
:»  tUdUV'itl  ifilvvt  on  ■.'ertaia  factories,  aixl  if 
K  ',..:w'A>»vr.  :l  U  binding  nn  all  the  iientriii!! 
t..,.i>.  '4''it->l'.i!<  of  rallnviii  raira  uiaj.  titiiler 
,  ..li  »»  i-  'III: r<'aahu(l>iiidhift upon  anollicr. 
.  -.•.i.i.i.i'  .■■'.!««iiuifn»'e  i«,  of  eoiinic,  a  rpRiiIt 
h  .  ii'ion?  U'.'r.iiu.  iimteadiif  jmliriiiB  raiM 
>  .>.>.^iiv>i  .0  i'lvmiie  ifw  pabiii:  welfare. 
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p'lUlic  advantage  to  be  secured  through  its  operation,  so  rates 
:.  .'le  l)v  public  authority  might  be  set  aside  on  the  same  grounds. 
iiiit  this  is  vastly  different  from  saying  that  their  effect  on  earn- 
in  j^^s  sliould  be  the  conclusive  test  in  determining  their  validity.^ 
If  the  view  of  the  matter  here  suggested  were  to  command 
acce})tanoe,  judicial  review  would  be  transformed.  Instead  of 
being  what  it  now  is,  it  would  become  a  judicial  investigation 
designed  to  apply  to  rate  control  the  same  test  which  is  judi- 
cially applied  to  other  police  regulations.  And  beyond  a  doubt 
this  would  result  in  giving  to  legislatures  and  commissions  much 
greater  freedom  of  action  in  rate  matters  than  they  enjoy  under 
the  present  doctrine.  The  full  measure  of  their  proper  authority, 
of  which  they  have  been  largely  deprived  by  the  courts,  would 
be  restored  to  tliem.  And  that  it  is  their  proper  authority  is 
made  more  evident  by  the  following  consideration.  A  state 
may,  of  course,  and  frequently  does  employ  the  police  power  to 
control  private  persons  in  matters  of  private  concern.  In  such 
eases,  as  has  been  said,  the  regulation  stands  or  falls  according 
to  whether  the  public  interest,  welfare,  safety,  health,  morals,  com- 
fort, or,  sometimes,  even  convenience,  demand  it.  If  that  is  the 
only  limitation  placed  upon  the  legislature  in  its  control  of  private 
persons  in  their  management  of  private  matters,  surely  no  more 
stringent  limitation  should  be  placed  on  it  in  its  regulation  of 
the  management  of  public  business  by  quasi-public  corporations. 
Indeed  there  is  evidently  much  ground  on  which  to  contend  that 
legislative  authority  should  be  even  more  extensive  over  public 
than  over  private  business.  It  would  certainly  seem  that  the 
government  should  have  more  control  over  property  devoted  to 
public  use  than  over  property  retained  for  purely  private  use.  It 
is  not  an  immoderate  suggestion,  therefore,  that  the  authority  in 
the  first  case  should  \ye  barely  equal  with  that  in  the  second. 

1  Of  course  it  is  perfectly  conceivable  that  the  effect  of  rates  on  earnings  might 
be  one  of  the  points  considered  by  a  court.  It  might  be  made  a  question  whether 
the  public  interest  demanded  certain  rates,  if  tliey  reduced  income  so  much  that 
bare  operating  expenses  could  not  be  paid,  for  in  that  case  the  road  might  have 
to  suspend  operation.  But  even  if  the  effect  of  rates  were  so  considered,  the 
Ihnitation  on  legislatiye  action  would  be  decidedly  different  from  what  it  is  at 
the  present  time. 
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stronger  case  than  they  could  were  the  correct  assumption  lo 
be  made.  Upon  this  principle  the  judicial  view  must  always 
be  that  rates  will  more  seriously  affect  the  earnings  of  the  com- 
panies than  would  be  true  in  nineteen  cases  out  of  twenty.  As 
a  matter  of  fact,  to  put  the  rates  in  ofjeration  might  not  reduce 
either  gross  or  net  earnings  at  all,  or  might  reduce  them  but 
slightly.  Yet,  in  contemplation  of  the  courts,  earnings  would  be 
diminished  exactly  in  proportion  to  the  reduction  in  the  rates. 

Of  course  it  may  be  urged  that  this  is  the  only  definite  test 

which  the  courts  can  apply;  that  to  attempt  to  estimate  the 

probable  increase  in  traffic  resulting  from  a  decrease  in  rates 

would  involve  the  courts  in  speculations  in  which  they  could 

never  have  the  guidance  of  reliable  principles.^    Let  this  be 

gnuited  as  true ;  let  it  be  conceded  that  the  courts  can  find  no 

other  test.    Nevertheless  that  fact  does  not  make  the  test  a  good 

one,  nor  one  adequate  to  the  needs  of  rate  cases,  nor  does  it 

a.ffect  the  fact  that  the  test  gives  to  the  railroads  an   undue 

advantage  as  against  the  public. 

No  more  favorable  is  the  view  which  must  be  taken  of  tlie 
^ext  step  in  the  procedure  of  the  Court.  After  declaring  that 
tilie  effect  of  rates  upon  earnings  must  be  decided  on  the  basis 
c>f  past  business,  the  Court  goes  on  to  hold  that  that  effect  must 
further  be  determined  by  applying  to  past  earnings  the  per- 
centage of  reduction  in  the  rates.^ 

If  the  effect  of  the  new  rates  upon  earnings  were  to  be  deter- 
inined  at  all  on  the  basis  of  past  business,  it  would  seem  that 
the  correct  method  of  arriving  at  the  result  would  be  to  apply 
freight  rates  to  past  tonnage,  and  passenger  rates  to  past  pas- 
senger traffic.  This  would  give  the  maximum  earnings  which 
could  be  secured  by  the  railroad  under  the  new  rates,  on  the 
condition,  assumed  by  the  courts,  that  traffic  would  continue 

1  It  is  said  that  it  cannot  be  determined  in  advance  what  the  effect  of  the 
redaction  of  rates  will  be.  Oftentimes  it  increases  business,  and  who  can  say 
that  it  will  not  in  the  present  cases  so  increase  the  volume  of  business  as  to 
make  it  remunerative,  even  more  than  at  present  ?  But  speculations  as  to  the 
future  are  not  guides  for  judicial  actions  ;  courts  determine  rights  upon  existing 
facts.  —  Mr.  Justice  Brewer  in  Chicago,  etc.,  Ry.  Co.  v.  Dey,  36  Fed.  Rep.  881. 

*  P.  68  of  original  monograph. 
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rt.rt.  i  :r-...:;..i-ir7  li*rar-lii;^  fji?f';re  the  Board  of  Trade  is  neces- 
"fci.-r  H  .'v-r^-ir.  *ir.  :*r  the  detennination  of  the  board  od  such  a 
ti'jizzkt  r^u*  r.'-j  lf^<r^I  «:ffef:t,  the  preliminary  hearing  has  become 
4..r.cL-.  a  rv^Ttanotrjrv'  matter.  Tlie  Board  of  Trade  is  uuwilling^^ 
eipr«i^j»  an  opinion  ;  while  the  railways  are  unwilling  to  take  any 
ro-irion  that  rri'^y  Uf  used  against  them  before  the  Commission. 
VVli^m  thf;  ratfj  incn??iH('H  of  1808  were  under  discussion,  the 
Mansion  f foiiMfj  AHHoc/mium  pnjposod,  on  behalf  of  the  traders, 

>  Fourth  Kiporf.  of  iIm*  Hoard  of  Trado  of  rixx*ee<lingB  under  Section  31  of  the 
iiailway  aiici  Caiml  'rralllc  Act,  1888.  p.  (». 
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instead  of  leaving  it  as  a  question  of  possible  dispute  to  i 

fought  out  in  individual  cases,  would  effect  an  improvemen 

A  closer  articulation  of  the  conciliation  procedure  of  the  Boa] 

of  Trade  virith  the  process  of  the  Coramission,  whereby  the  fin< 

ings  of  the  former  would  have  a  status  before  the  latter,  woul 

also  be  expedient.    The  Commission  is  becoming  more  and  mo; 

a  technical  couit,  whose  decisions  are  modified  by  an  attempt  i 

obtain  settlements  rather  than  legal  decisions.    Notwithstandir 

the  criticism  directed  against  it,  it  is  difficult  to  see  how,  co; 

sidering  the  peculiar  geographical,  industrial,  and  railway  coi 

ditions  it  has  faced,  the  Commission  could  have  accomplishc 

more  than  it  has  done. 

S.  J.  McLean 

Leland  Stanford  Jr.  Unitersitt 
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dates  from  1898,  it  has  100  unpaid  members,  10  ex  officio  and 
90  appointed  for  two  years  by  the  President  of  the  Republic. 
The  present  membership  consists  of  36  government  ofiBcials 
(6  ex  officio)^  34  members  of  the  legislature  (4  ex  officio)^  and 
30  men  holding  no  political  office.  A  combination  is  thus  se- 
cured of  administrative,  legislative,  and  general  opinion. 

Among  the  officials  are  the  Director  General  of  Customs,  a 
brigadier  general  on  the  general  staff,  the  Directors  of  Forests, 
of  Agriculture, of  Commerce,  and  of  Labor,  the  Director  of  Roads, 
Navigation  and  Mines,  the  Director  of  Commercial  Supervision, 
the  Director  of  Railways,  and  five  other  members  of  the  Coun- 
cil of  State.  Among  these  last  is  M.  Picard,  well  known  as  the 
author  of  the  two  principal  works  on  French  railways,  who,  as 
vice  chairman,  presides  over  the  Committee  in  the  absence  of  the 
Minister;  while  M.  Colson,  another  member,  is  almost  equally 
well  known  for  his  book,  Transports  et  Tarifs,  and  for  the 
articles  on  Transportation  which  he  contributes  to  the  Revue 
Politique  et  Parlementaire.  Both  these  officials  have  heretofore 
filled  the  post  of  Director  of  Railways. 

Among  the  Deputies  MM.  Baudin,  Barthou,  Bourrat,  and 
Sibille,  and  among  the  Senators  M.  Waddington,  are  specially 
conversant  with  railway  problems,  the  first  two  being  ex-Min- 
isters  of  Public  Works,  and  the  three  others  having  written 
elaborate  reports  on  various  railway  questions. 

In  the  general  group  we  find  twelve  presidents  or  members 
of  Chambers  of  Commerce  (Paris,  Lille,  Havre,  Lyons,  Bordeaux, 
and  Marseilles  being  among  the  cities  represented),  six  presi- 
dents or  members  of  national  Agricultural  Societies,  two  work- 
ingmen,  the  Governor  of  the  Bank  of  France,  seven  busine^ss 
men  or  civil  engineer,  two  of  whom  represent  internal  naviga- 
tion, one  judge,  and  one  representative  of  the  International 
Railway  Congress.  This  last  member,  M.  Griolet,  is  also  vice 
chairman  of  the  Railway  da  Nord,  and  is  the  only  railway 
official  belonging  to  the  Consultative  Committee.^ 

1  For  further  particulars,  see  J.  de  la  Ruelle,  ContrAle  des  Cheinins  do  Fer 
(Paris,  1903),  p.  218,  and  for  the  names  of  present  members,  see  Anuuaire  du 
Min.  des  Travaux  Publics,  1005,  p.  34. 
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The  Committee  always  declines  to  indorse  any  special  rate 
Savoring  of  undue  preference  or  discrimination;  for  instance, 
a  rate  in  favor  of  goods  produced  by  a  particular  factory  or  of 
Hiaterials  ordered  by  a  particular  contractor.  It  also  rejects  any 
rate  calculated  to  draw  away  tmflic  from  any  other  French  rail- 
Way  or  to  ruin  the  business  of  coiisting  steamers  or  canal  boats. 
Thus  in  April,  1899,  a  special  rate  of  15  francs  on  mineral 
waters  shipped  to  Paris  was  requested  by  the  P.-L.-M.  Com- 
pany. This  rate  was  approved  in  April,  1900,  but,  the  canal 
men  of  Roanne  having  pointed  out  that  it  was  ruining  them, 
the  approval  was  withdrawn  on  August  24,  1901. 

The  Committee  endeavors  to  adjust  the  tariffs  enjoyed  by 
competing  industrial  centera  in  such  a  way  as  to  secure  to  each 
the  natural  advantages  of  its  location.  If,  however,  a  particular 
place  or  industry  has  long  had  the  benefit  of  certain  K])ecial 
rates,  and  has  thus  acquired  a  quasi-vested  right  to  them,  the 
Committee  will  not  allow  them  to  be  abolished  without  stipu- 
lating that  they  shall  be  reestablished,  "  if  within  a  year  their 
disappearance  gives  rise  to  well-founded  complaints." 

A  good  illustration  of  the  manner  in  which  the  Committee 
may  obtain  concessions  from  the  companies  is  furnished  by  the 
negotiations  leading  up  to  the  approval  on  October  27, 1900,  of 
the  new  tariff  of  Accessory  Charges  {Frais  AccesHoriea),  The 
companies  had  for  twenty-five  years  been  urging  that  the  regis- 
tration fee  for  luggage  should  be  raised  to  15  centimes,  while 
the  Committee  still  insisted  on  maintaining  it  at  10  centimes. 
The  Committee  also  wished  that  the  companies  should  guaran- 
tee to  the  consignor  of  freight  using  the  lines  of  several  com- 
panies the  route  offering  the  cheapest  combination  of  mtes,  even 
when  not  demanded  by  him,  as  they  had  been  doing  since  1883 
for  the  consignor  of  freight  using  the  lines  of  a  single  company. 
The  companies,  on  the  other  hand,  had  been  anxious  to  sui)press 
certain  special  rates  affecting  about  1350  kinds  of  freight.  The 
matter  was  settled  by  a  compromise,  in  which  the  companies 
waived  their  claim  for  the  15-centime  registration  fee,  and  con- 
sented to  guarantee   the  cheapest  route  in  the  manner  men- 
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tioned,  while  the  Committee  advised  the  Minister  to  sanction 
the  suppression  of  the  special  rates  on  the  ground  that  they 
were  practically  obsolete.^ 

In  Algeria  and  in  the  Regency  of  Tunis  the  service  of  com- 
mercial supervision  has  been  organized  in  a  manner  practically 
identical  with  that  above  described,  and  proposals  of  rates  are 
referred  either  to  the  Minister  of  Public  Works  in  Paris  or  to 
the  Resident-General  in  Tunis.  This  latter  personage  is  assisted 
by  a  consultative  committee  of  eight  or  ten  members  most  of 
whom  are  officials  connected  with  the  administration  of  the 

^^^^^^'  W.   H.    BUCKLEE 

Johns  Hopkins  University 

1  Arrdt^  du  27  October,  1900,  Impr.  Nat.,  1902. 
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^^ouncils,  was  fixed  by  the  minister  of  public  works  in  Decem- 
l>er,  1894.  Any  subsequent  modifications  which  may  have  been 
^:iiade  have  no  bearing  on  what  we  are  considering  here.  At 
'^^hat  time  the  council  at  Magdeburg  had  only  24,  while  that  at 
^ologfne  had  76  members.  The  nature  of  their  composition  can 
T)est  be  illustrated  by  presenting  an  analysis  of  the  member- 
ship of  one  such  council.  The  council  of  Hannover,  comprising 
the  railway  directories  of  Hannover  and  MUnster-Westphalen, 
seems  to  be  a  fair  type.  In  that  council  we  find  1  representative 
from  each  of  the  chambers  of  commerce  of  Bielefeld,  Geeste- 
miinde,  Hannover,  Harburg,  Hildesheim,  Liineburg,  Minden, 
Miinster,  Osnabriick,  Ostfriesland  and  Papenburg,  Verden  and 
Wesel ;  1  representative  from  each  of  the  following  corporations 
or  societies  :  Society  of  German  Foundries  in  Bielefeld,  German 
Iron  and  Steel  Industrials  in  Ruhrort,  Craftsmen's  Union  of  the 
Province  of  Hannover,  Branch  Union  of  German  Millers  in 
Hannover,  Union  of  German  Linen  Industrialists  in  Bielefeld, 
Society  for  Beet  Sugar  Industry  in  Beriin,  Society  for  the  Pro- 
motion of  Common  Industrial  Interests  in  the  Rhine  Country 
and  Westphalen,  in  Diisseldorf,  and  the  Society  of  German  Dis- 
tillers in  Berlin;  4  representatives  from  the  Royal  Agricultural 
Society  in  Celle ;  3  from  the  Provincial  Agricultural  Society  for 
Westphalen,  in  Miinster  ;  1  from  the  German  Daiiy  Society  in 
Schladen  and  Hamburg,  the  Society  of  Foresters  of  the  Hartz, 
the  North  German  Foresters  in  Hannover,  the  Union  of  Forest 
Owners  of  Middle  Germany  in  Birnstein,  and  from  the  Society 
for  the  promotion  of  Moor  Culture  in  the  German  Empire  ;  and, 
lastly,  1  from  the  Society  of  German  Sea  Fishers  in  Berlin.  This 
one  illustration  is  probably  sufficient  to  show  the  thoroughly 
representative  character  of  the  circuit  councils.  If  a  circuit  com- 
prises railways  covering  territory  of  other  German  States,  the 
chambers  of  commerce,  industrial,  and  agricultural  societies  of 
such  territory  may  also  be  represented  in  the  council.  The  min- 
ister of  public  works  has  power  to  admit  other  members,  and 
frequently  does  so  when  the  nature  of  the  questions  upon  which 
the  council  deliberates  makes  it  desirable.  Thus,  at  a  meeting  in 
which  the  rates  on  coal  and  coke  —  to  be  noted  hereafter  —  from 
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to  those  having  3  votes.  The  Prussian  State  railways  had 
139  votes,  the  Bavarian  State  railways  28,  those  of  Saxony  16, 
the  State  roads  of  Alsace-Lorraine  11,  the  State  roads  of  Baden 
10,  and  so  on  down,  the  remainder  representing  the  smaller 
State  and  private  railways.  These  figures  show  the  predomi- 
nating influence  of  Prussia  in  the  conference. 

Bodies  sulx)nlinate  to  the  general  conference  have  already  been 
alluded  to.  These  are  the  Tarif-Kommission  and  the  Ausschuss 
der  Verkehrsinteressenten  (tariff  commission  and  committee  of 
those  interested  in  transportation).  The  tariff  commission  is  a 
standing  committee  whose  members  represent  Prussian  State 
ix)ads,  2  Swiss  roads,  and  1  of  the  railways  of  Mecklenburg. 
It  meets  3  times  a  year,  and  occupies  itself  with  petitions  and 
other  communications  from  shippers.  The  committee  of  ship- 
pers (Verkehrsinteressenten)  is  composed  of  membei-s  represent- 
ing agriculture,  trade,  and  industry;  and  some  of  the  matters 
brought  before  it  are  previously  discussed  by  a  subcommittee. 
Botli  of  these  bodies  occupy  themselves  almost  exclusively  with 
freight  rates  and  matters  immediately  connected  with  them. 
Out  of  23  items  brought  before  them  during  a  2  days'  session 
in  1893,  22  were  deliberated  upon  in  joint  session,  although  each 
body  voted  separately.  The  discussions  in  these  sessions  are 
so  thorouo^h  that  the  recouimendations  made  are,  in  the  great 
majority  of  cases,  approved  by  the  general  conference.  Those 
conclusions  of  the  commission  which  are  adopted  in  the  form  of 
a  declaratory  statement  become  binding  upon  members  unless 
protests  are  made.  Subjects  discussed  in  the  conference  and  com- 
mission may,  and  frequently  are,  brought  Ixjfore  the  councils. 

Among  the  various  mil  way  traffic  and  rate  unions  which 
might  be  mentioned  none  have  exerted  an  influence  on  rates  at 
all  comparable  to  that  which  has  been  exercised  by  the  Society 
of  German  Railway  Administrations.  Founded  as  a  Prussian 
society  in  184«),  it  l)ecame  in  quick  succession  a  national 
and  an  international  organization,  embracing  the  railways  of 
Germany,  Austria,  Hungary,  Ron  mania,  Luxemburg,  Holland, 
Belgium,  Bosnia,  and  Russian  Poland.  Both  State  and  private 
railways  are  eligible  to  membership.     A  series  of  8  standing 
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of  which  is  regularly  monopolized  by  the  post  offices  of  the 
contracting  States,  the  treaty  governs  all  shipments  of  goods 
from  or  tlirough  one  of  the  States  to  another.  It  provides  for 
uniform  through  bills  of  lading,  prescribes  routes  for  inter- 
national traffic,  fixes  liability  in  cases  of  delay  and  loss,  prohibits 
special  contracts,  rel>ates,  and  reductions,  except  when  publicly 
announced  and  available  to  all,  and  prescribes  certain  custom- 
house regulations.  Xot  the  least  important  feature  of  the  treaty 
is  the  creation  of  a  centi-al  bureau,  organized  and  supervised 
]>y  the  Swiss  Bundesrath,  with  its  seat  in  Berne.  The  duties 
of  the  bureau  are  five: 

1.  To  receive  communications  from  any  of  the  contracting 
States,  and  to  transmit  them  to  the  rest  of  them. 

2.  To  compile  and  publish  information  of  importance  for 
international  traffic,  for  which  purpose  it  may  issue  a  journal. 

3.  To  act  as  a  board  of  arbitration  on  the  application  of  the 
countries  concerned. 

4.  To  perform  the  business  preliminaries  connected  with  pro- 
posed changes  in  the  agreement,  and,  under  certain  circum- 
stances, to  suggest  the  meeting  of  a  new  conference. 

5.  To  facilitate  transactions  among  the  railways,  especially 
to  look  after  those  which  have  l)een  derelict  in  financial  matters. 
After  notice  has  been  given  by  the  bureau,  the  State  to  which 
the  railway  Ijelongs  or  by  whose  citizens  it  is  owned  can  either 
become  responsible  for  the  debts  of  the  road  or  permit  the 
exclusion  of  the  road  from  international  traffic. 

The  exj)en8es  of  the  bureau  are  met  by  contributions  of  the 
contracting  States  in  proportion  to  mileage. 

The  orijjrinal  agreement  provided  that  any  of  the  States  might 
withdraw  at  the  end  of  3  years,  on  giving  1  year's  notice.  No 
such  notice  has  ever  Ix^en  given.  Any  violation  of  the  treaty 
can  l)e  {)uiiislied  in  the  courts,  and  a  judgment  having  been 
rendered  in  one  country  the  courts  of  the  others  are  bound  to 
assist  in  its  execution,  unless  the  decision  conflicts  with  their 
own  laws.  But  so  far  as  the  question  of  fact  is  concerned  there 
is  no  appeal,  and  a  German  court  is  bound  to  accept  the  find- 
ings of  a  court  in  France.    Germany,  Austria,  Hungar3%  Russia, 
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Switzerland,  and,  to  a  less  extent,  France  have  embodied  pro- 
^viaions  of  the  international  code  in  their  internal  code,  thus 
leading  to  unification  beyond  the  limits  of  international  traffic. 
To  what  extent  the  Bernese  treaty  may  influence  other  phases 
of  the  national  and  international  laws  of  the  States  of  central 
Europe  cannot  well  be  foreseen.  That  States  differing  widely 
in  forms  of  government,  geographical  position,  and  commer- 
cial interests  have  voluntarily  made  themselves  amenable  to 
a  common  code  of  law  under  these  circumstances,  again  im- 
presses one  with  the  great  power  and  many-sided  influence  of 
railways  and  the  healthy  development  of  closer  international 
relations.  The  code  is  binding  for  a  domain  embracing  nearly 
3,000,000  square  miles  and  260,000,000  people.  It  ranks  in 
importance  with  the  international  postal,  telegraph,  and  copy- 
right  unions. 

Proceedings  of  advisory  councils.  The  leading  features  of  the 
Prussian  railway  administration  relating  to  rates  have  now  been 
presented.  It  remains  to  illustrate  by  means  of  a  few  side  lights 
from  the  proceedings  how  a  part  of  the  machinery  acts.  To  con- 
vey a  somewhat  detailed  view  of  the  workings  of  the  admin- 
istrative organs  directly  concerned  with  the  operation  of  the 
railways  would  unduly  extend  this  paper;  tesides,  it  would 
be  a  littie  technical  and  not  essential  from  the  economic  point 
of  view.  So  we  shall  content  ourselves  with  a  brief  account  of 
some  of  the  deliberations  of  the  advisory  and  other  bodies 
directly  occupied  with  questions  about  rates.  We  shall  save 
time  by  first  obtaining  a  general  idea  of  the  German  system 
of  rates,  for  which  purpose  the  general  plan  of  the  German 
reform  tariff  is  here  given : 

German  Tariff  ScnsME 

1.  Fast  freight  by  the  piece  (express  package  freight). 

2.  Fast  freight  by  the  car  load. 

8.  Piece  goods  (less  than  car  loads). 

4.  General  car-load  class  A 1,  in  shipments  of  at  least  5000  kilograms. 

6.  General  car-load  class  B,  in  shipments  of  at  least  10,000  kilograms. 

6.  Special  tariff  A  2,  in  shipments  of  at  least  6000  kilograms. 

7.  Special  tariff  I,  II,  III,  in  shipments  of  at  least  10,000  kilograms. 
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The  rates  and  what  pertains  to  them  are  oflBcially  published 
in  volumes  not  unlike  our  monthly  magazines.  This  tariff 
scheme  was  fii*st  introduced  in  1877,  and  through  the  influence 
mainly  of  the  geneml  conference  it  has  become  gradually  more 
unified.  It  is  obvious  that  the  price  of  transportation  of  goods 
becomes  less  as  they  fall  into  a  class  farther  down  the  list.  The 
general  car-load  classes  include  goods  of  higher  value  not 
enumerated  in  any  of  the  special  tariffs,  while  the  special  tariffs 
I,  II,  and  III  embrace  less  valuable  goods  —  their  value  falling 
by  degrees  —  so  that,  generally  speaking  — 

Special  tariff  I  includes  manufactured  goods. 

Special  tariff  II  includes  intermediate  products. 

Special  tariff  III  includes  raw  materials  and  bulky  goods  of 
small  value,  such  as  certain  waste  products  of  gas  factories, 
tanneries,  paper  factories,  slaughterhouses,  etc. 

Special  tariff  A  2  is  for  goods  belonging  to  special  tariffs  I 
and  II  in  consignments  below  10,000  and  above  5000  kilograms. 
Goods  belonging  to  special  tariff  III,  but  weighing  less  than 
10,000,  though  at  least  5000  kilograms,  are  transported  at  the 
rates  of  si>ecial  tariff  II.  Then  there  are  special  rules  and  rates 
for  such  things  as  explosives,  precious  metals,  vehicles,  timber, 
fish,  bees,  meat,  carrier  doves,  etc.  Questions  as  to  classification 
and  the  transference  of  goods  from  one  class  to  another  often 
arise.    Here  is  a  typical  ca^se : 

The  Chaml>er  of  Commerce  of  Lennep,  a  Rhenish  city,  peti- 
tioned the  general  ctuiference  to  transfer  manufactured  horse- 
shoes —  "  raw  hoof  in^ns,"  the  Germans  say,  but  which  will  here 
be  designated  simply  as  **  horseshoes ''  —  from  special  tariff  I  to 
sj>eoial  tariff  II.  A  pn^minent  business  firm  brought  the  question 
before  one  of  the  railway  directories,  and  from  there  it  was 
carrieil  Ivfore  the  minister  of  public  works.  The  minister  con- 
sulted the  permanent  tariff  commission  and  the  committee  of 
shipix*rs,  and  finally  the  question  was  brought  before  the  advisory 
councils. 

The  petitioners  asserted  that  the  manufacture  of  horseshoes 
was  a  new  industry  which,  after  many  costly  experiments,  had 
only  recently  gained  a  firm  foothold ;  that  the  trade  had  been 
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chamber  of  commerce  of  Bielefeld  and  subsequently  indorsed, 
either  in  part  or  entire,  by  other  organizations.  The  petition 
sought  a  temporary  suspension  of  rates  applicable  to  coke  and 
coal  sent  from  the  Rhenish  mining  districts  to  the  German  sea- 
shore and  to  foreign  countries.  The  suspension  was  to  remain 
in  effect  until  the  prices  in  the  coal  market  should  return  to  a 
normal  level. 

In  the  consideration  of  this  question  the  railway  directory 
asked  the  committee  and  council  to  deliver  an  opinion  on  each 
of  the  following  points:  (1)  Is  the  level  of  prices  of  coke  imd 
coal  in  the  Rhenish-Westphalian  district  an  abnormal  one  ?  (2) 
How  must  the  prices  of  coke  and  coal  be  constituted  in  order 
that  their  level  may  be  characterized  as  normal?  (3)  Should  a 
permanent  or  temporary  suspension  of  existing  freight  rates  on 
coke  and  coal  be  recommended  in  order  to  effect  a  reduction  of 
prices  within  the  country?  (4)  What  markets  and  what  rates 
come  into  consideration  in  case  of  the  temporary  or  permanent 
suspension  of  the  rates  in  question  ?  Shall  the  rates  to  foreign 
countries  or  also  the  rates  to  the  seashore  be  changed?  (5)  What 
will  be  the  probable  effect  of  the  proposed  suspension  of  rates 
with  reference  to  the  sale  and  the  price  of  coal  and  coke  within 
the  country  ? 

In  both  the  committee  and  in  the  council  this  problem  was 
thoroughly  dissected.  Naturally  there  were  differences.  Abnor- 
mal prices  were  thought  to  be  prices  which  include  an  element 
of  profit  out  of  proportion  to  the  other  constituents  of  price. 
On  the  one  hand,  a  profit  of  40  per  cent  was  shown  to  exist, 
which,  however,  the  experts  present  at  once  proved  to  be  con- 
fined to  two  specially  favored  mines.  In  computations  to  ascer- 
tain the  average  selling  price  of  coal  there  was  a  difference  of 
several  marks,  which  called  forth  the  most  rigid  examination  of 
the  statistics  and  other  evidence  upon  which  the  figures  were 
based.  The  railway  authorities  showed  that  in  5  years  the  out- 
lay for  coal  for  locomotives  had  risen  from  4^  to  7  per  cent  of 
their  total  expenses,  while  coal  was  still  rising,  and  the  coal 
men  showed  that  their  cost  of  production  had  risen  because  of 
advances  in  wages  and  expenses  connected  with  insurance.    It 
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fixed  in  the  first  two.  On  the  other  hand,  we  have  the  national 
and  circuit  councils  with  their  standing  committees  and  the  com- 
mittee of  shippers.  These  primarily  take  the  social  and  economic 
point  of  view.  They  are  not  legally  responsible  for  the  conduct 
of  the  railways,  but  act  as  advisory  bodies.  They  represent  all 
the  different  interests  of  the  nation,  and  through  them  every 
citizen  has  not  only  an  opportunity  but  a  right  to  make  his 
wants  known. 

The  marble  and  slate  industry  of  Thiiringen  is  relatively  in- 
significant, yet  of  vital  importance  to  the  inhabitants  of  that 
section  of  the  country.  We  have  seen  how  complete  an  exami- 
nation the  petition  of  these  people  received  at  the  hands  of  tlie 
highest  authorities  of  the  land.  A  fair  and  prompt  hearing  can 
be  denied  to  no  man,  rich  or  poor.  The  railways  are  made  real 
servants.  All  the  administrative,  legal,  and  advisory  bodies  are 
organically  connected  with  one  another  and  with  the  parliament. 
The  lines  may  be  drawn  taut  from  above  as  well  as  from  below. 
The  ehabomte  system  of  local  offices  makes  the  system  demo- 
cratic, and  the  cabinet  office  and  the  directories  give  it  the  neces- 
sary centralization.  The  system  presents  that  unity  which  a  great 
business  requires,  on  the  one  liand ;  and,  on  the  other,  that  rami- 
fication and  elasticity  which  the  diverse  and  manifold  interests 
of  a  great  nation  need  for  their  growth  and  expansion. 

In  the  formation  of  the  councils  the  elective  and  the  appoint- 
ive elements  are  so  well  proportioned  that  it  is  impossible  to 
'*  pack  "  any  one  of  them.  In  this  respect  each  body  is  a  check 
on  the  other.  It  is  easy  to  reproach  the  system  with  "  bureau- 
cracy," but  to  give  adequate  supi)ort  to  such  a  stigma  would 
be  an  impossible  task.  We  need  only  recall  the  analysis  of  the 
membership  of  one  of  the  councils.  Farmers,  daiiymen,  fisher- 
men, foresters,  traders,  miners,  manufacturers  —  the  long  array 
of  human  professions  have  here  their  representatives.  One 
representative  may  shape  his  views  according  to  some  particular 
philosophy  of  the  State.  Another  will  at  once  restore  the  balance 
by  presenting  the  opposite.  One  member  may  make  extreme 
statments  about  some  branch  of  trade  or  industry.    Another  will 
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furnish  exact  information  for  its  refutation.  I  doubt  whether  we 
can  find  anywhere  in  the  world  deliberative  or  administrative 
bodies  in  which  the  tone  and  the  many-sidedness  of  the  proceed- 
ings, the  amount  and  variety  of  special  knowledge  displayed, 
and  the  logic  of  the  debates  present  more  points  of  excellence 
than  in  these  councils  and  other  bodies. 

If  from  the  point  of  view  of  the  railways  nothing  should  come 
of  these  proceedings  —  a  most  violent  assumption  —  the  informa- 
tion brought  together  would  alone  make  them  invaluable.  No 
investigating  committee  of  Congress  or  legislature  ever  had  a 
better  array  of  talent  in  every  field  at  its  disposal  and  under  its 
control  than  is  found  in  one  of  these  councils  or  commissions. 

It  is  not  my  purpose  here  to  present  new  schemes,  or  to  sug- 
gest ways  and  means  by  which  existing  institutions  of  our  own 
country  might  be  modified  to  perform  similar  functions.  But 
let  me  ask  whether,  if  our  coal  and  iron  industry,  or  fruit  and 
cattle  raising,  or  any  other  industry,  were  to  receive  an  exami- 
nation like  that  given  to  the  Khenish  coal  and  coke  industry, 
many  things  might  not  be  different  from  what  they  now  are? 
Imagine  a  well-i>i ganized  assembly  whose  members  could  speak 
for  the  railways,  for  wheat  and  cattle,  for  fruit  and  steel,  for 
forests  and  for  mines,  and  is  it  not  probable  that  the  effects  an- 
ticipated in  the  circular  letter  of  1875  would  make  themselves 
felt  also  in  the  United  States?  Both  our  railways  and  thepubhc 
have  repeatedly  gone  to  extremes  because  neither  understood 
the  other.  A  svstem  like  the  Prussian  reveals  the  railwavs  to 
the  public  and  the  public  to  the  railways.  It  tends  to  remove 
blind  prejudice  and  violent  measui-es  on  both  sides.  By  reflect- 
ing accurately  the  existing  conditions,  these  conferences  lead  to 
tolerance,  forl>earance,  and  mutual  concessions.  The  conclusions 
reacheil  often  have  as  salutai-v  an  effect  on  industrial  situations 
as  susj>ended  judgments  of  our  courts  on  defendants.  It  would 
be  difticult  to  find  in  Prussia  to-day,  among  the  representatives 
of  anv  class  or  interest,  objections  to  the  entire  railwav  svstem 
which  are  not  relatively  insignificant.  Both  the  public  and  the 
railways  have  gained  more  and  more  as  the  system  has  developed. 
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It  will  doubtless  have  been  noticed  that  in  the  discussion  of 
the  council  proceedings  the  decisions  and  their  effect  were  not 
stated.  It  was  my  purpose  simply  to  show  the  nature  of  the 
councils,  and  either  a  negative  or  an  affirmative  vote  would 
throw  no  additional  light  on  the  problem.  Without  a  full  pres- 
entation of  local  details  it  could  mean  little  to  state  that  the 
council  voted  to  place  sweepings  into  the  special  tariff  with 
fertilizers. 

Balthasar  H.  Meyer 

Madison,  Wisconsin 
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Salt  Rates,  229;  in  the  Chattan<x>ga 
Case,  266;  St.  Cloud  Case.  297, 
303 ;  Alabama  Midland,  357,  378; 
Louisville  &  Nashville  Dt-cision, 
361,379:  Dawson.  Ga..  387:  Dan- 
ville Ca.*ie,  402  ;  in  England,  755 
See  Alabama  Midland  Ca.^^e 
Louisville  &  Nashville  Railroad, 

252 
Li  MHER  Rates 

Eau  Chiire,  Wis..  Case.  231  et  seq. 
Bogue  Differentials,  237 

Market  Competition,  480 
The    Salt    Ca.**,    216;    in    Jobbinc 
Trade,  3:^7  et  seq. 
Maximum  Freight  Rate  Decision, 
187 
Nebraska  Case,  614 

MlCIIKiAN 

Early  Conditions  in,  62  et  seq. 
Michigan  Central 

See  Chapter  II 
Mii>-Western  and  Pacific  Competi- 
tion, 579 
Minimum  Rates,  242 
Minneapolis 

Rates  from,  50:^ 
Minnesota  Rate  Case,  642-715 
Hist^irv,  642  :  Economic  Conditions, 
64({ ;'  Ton-Mile  Rates,  650  ;  L<K-al 
and  Through  Hates,  651  ;  Other 
State  Cas«-s,  658 ;  Rate-Makiii? 
Power,   660 ;    Early    Regidation, 
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666  ;  Federal  Decisions,  672-681  ; 

Physical  Valuation,  683 
Minnesota  Ratb  Cases,  719 
Mississippi  River  Rates,  337 
Missouri  River  Rates,  339 
MuNN  c.  Illinois,  717 

Nashville.    See  Chattanooga  Case 
Naval  Stores  Case.    See  Savannah 
Nebraska  Maximum  Freight  Rate 

Case,. 614 
Nebraska  Maximum  Rate  Cases,  726 
Nevada  Railroad  Commission  Case, 

464  et  seq. 
Nevada  Rates,  466 
New  York  Central,  6  et  neq. 
Northern  Pacific  Railroad 

St.  Cloud  Case,  297 
Northern  Pacific  Valuation,  689 

Ohio  River 

Rates  from  Chicago,  160,  422 
Omaha  Pool,  80 
Operating  Efficiency,  693 
Oregon  Rates,  681 
Oriental  Rates,  682 
Ownership 

In  Germany,  800  et  «e</. 

Pacific  Coast  Rates.   Sec  Transcon- 
tinental Rates 

Panama  Competition,  442 

Personal  Discrimination.    See  Re- 
hates 

Physical  Valuation,  683-716,  734 

Plant  System,  262,  314 

Pools  and  Pooling 

Omaha,  80 ;  Southern  Railway  and 
SteaiiLship  Association,  128  et  s«y. ; 
Orgiinization,  131  ;  Rate-Making 
Function,  138  ;  Classification,  141  ; 
Allotment  of  Business,  144 ;  Ar- 
hitration,  147,  162  et  seq.,  271 

Postage-Stamp  Rates,  364 

Preferential  Rates,  769 

Prorating,  337  et  set/.^  749 
Division,  480 

Kate  Regulation 

By  States,  see  Chapter  XXV  ;  Rea- 
sonable   Rates,    71(J-741  ;    under 
Fourteenth  Amendment,  716-741 
Rates 

Power  to  Prescribe,  187  ;  Reason- 
able Rates.  204-216  ;  Prescribing 
Mininuun  Rates,  242  ;  Eiiualizing 
between  Competing  Cities,   321  ; 


Transcontinental,  429 ;  Gulf  PortJ?, 

488 ;  Export  and  Domestic,  487  ; 

Judicial  Determination  of,  697  ; 

in  England,  742 
See  also  Water  Rates,  etc..  Southern 

Rates,    Transcontinental     Rates, 

and  lYunk-Line  Rates 
Reasonable  Rates 
Determination  of,  697  et  seq. ;  under 

Doctrine  of  Judicial  Review,  619 

et  seq,  (see  Chapters  XXV  and 

XXVI);  English  Prescription  of, 

766 
Rebates 
Standard  Oil,  92  et  setf.;  Transcon- 

einental,  362, 467 ;  under  Amended 

Law,  749 
Regulation 
Governmental,  in  England,  742 ;  in 

France,  792  ;  in  Germany,  800 
Reproductive  Value,  697 
Right  of  Way  Valuation,  694 
River  Traffic.   See  Water  Rates 
Rockefeller,  John  D.,  92  e^  ^ 
Rocky  Mountain  Rates,  466 

St.  Cloud,  Minn.,  Case,  297,  414 
St.   Louis  Business   Men's  League 

Case,  429 
Salt  Rates.    See  Chapter  VII 
Savannah,  Ga. 
Naval  Stores  Case,  262;  Fertilizer 
Case,  314 
Southern  Pacific  System,  670 
Southern  Railroad,  402  et  set/. 

Map  of,  164 
Southern    Railway    &    Steamship 
Association,  128  et  ser/.,  162,  271 
Conmion  Points,  323,  363 
See  also  Pools  and  P(X)ling 
Southern  Rates 
Cincinnati  Freight  Bureau  Case,  1 63; 
Map  of  Railroads,  164  ;  Savannah 
Naval  Stores  Case,  262  ;  ChatUi- 
nooga  Case,  266  ;  Savannah  Ferti- 
lizer Case,  314 ;  Alabama  Midland, 
367,  378  ;  Dawson,  Ga.,  387  ;  Dan- 
ville, Va.,  Case,  402 
See  Pools  and  Pooling 
Standard  Oil  Rebates,  92  et  seq 
Sugar  and  Molasses 
Rates  on,  403,  418 

Terminal  Rates,  744,  762 
Terminal  Valuations,  696 
Tobacco 

Rates  on,  406.  41 1 
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TOS'-MILE  REVENirK,  «8« 

Tkanhcontiskntal    Rate    Competi- 
tion, 678 

Transcontinental  Katea,  420  et  stq. 
System  of,  430,  448 ;  Complaint  of 
St.  Louis  Jobbers,  433 ;  IliKt4)ry 
of  System,  440 ;  Panama  Compe- 
tition, 442  ;  Oi)e  Horn  Competi- 
tion, 446  ;  Pacific  (.'oast  .Jobbers* 
Position,  455  ;  Dissentinjj  Opinion 
on,  4<n  ;  Nevada  Railroad  Com- 
mission Case,  464  eL  »ty.;  Im|X)rt 
Rate  Cast?,  487 

Tkov,   Ala.     See  Alabama   Midland 
Case 

Trink-Line  Rate  System 
Effect  on  Danville  Rates,  410 

Tritnk-Line  Rates 
iSeeCliapaTXIlI 

Union  Pacific 
Ruildin<r  and  C(>st,  108  et  sty.;  and 
Northern  Securities  Company, 
558;  Dissolution,  W}7-505;  (irowth 
of  System,  570  ;  and  Southern  Pa- 
cific, 571  ;  aiul  San  Pedro  Line, 
574  ;  and  Northern  Pacitic,  575 ; 


and  Atchison,  570 ;  and  Compe- 
tition, 585  :  Legal  HisUiry,  588 : 
Dissolution  Opinion,  588;  Oper> 
atiii«|?  Eflicieiicy,  5iK) ;  Later  liis- 
tory,  696 

Valuation,  083-715 
Valuation  and  Rates,  734 
V  A  LITE  OK  Service,  620,  707 
Vanderbilt,  C,  5 

Wabash  Railroai>  Rates  on  Salt, 
222 

Water  Rates  and  Competition 
(^oastwise,  158,  176,  3JK) ;  on  the 
Cumberland  aud  Tenneaseo  Riv- 
ers, 276,  289,  333;  via  the  Soo 
Line,  346 ;  on  Alabama  River, 
302,  373;  on  the  Chattahoochee 
River,  8l>2 ;  to  Norfolk,  403 ;  in 
Transcontinental  Traffic,  442, 449, 
470 ;  on  Export  Gniin,  496,  507, 
61 7  :  in  England,  764 

Western  Classification,  433 

WUEAT 

Pr(Mlucti(m    and    Consumption   of, 
480,  512 
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